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L IDENTITY OF PETITIONER
Petitioner Virginia Mason Medical Center (VMMOC)
petitions for review of the Court of Appeals decision i1ssued April
5,2025.
II. DECISION BELOW
VMMC seeks review of the portion of Division One’s
April 7, 2025, opinion holding that the rule articulated in Loudon
v. Mhyre 110 Wn.2d 675,756 P.2d 138 (1988), prohibits ex parte
contact between VMMC counsel or its claims managers and
former employees alleged to be at fault, for whom VMMC 1s
alleged to be vicariously liable.
III. ISSUES PRESENTED
The following issues warrant review under RAP 13.4(b)(1),
(3), and (4).
1. Does Loudon prohibit ex parte communications between
counsel for a defendant hospital or its claims managers and non-
party physicians formerly employed by the hospital, who
plaintiff alleges were at fault and for whom the hospital 1s
vicariously liable?

2. Is a defendant hospital permitted to protect from discovery

1



communications between hospital counsel, its claims managers,
and counsel for that formerly employed physician, where the
hospital and physician have a shared interest in defending the
physician’s care, and owe ongoing obligations to each other to
coordinate in the defense of claims?

3. Does the Court of Appeals’ decision unconstitutionally
burden VMMC’s and its affiliated physicians’ rights to Equal
Protection and Due Process under the Fourteenth Amendment?

IV. STATEMENT OF THE CASE

A.  Procedural Background — Trial Court

Mr. Snyder sued VMMC and his attending surgeon, Dr.
Brandenberger, along with “John and Jane Doe Physicians,”
alleging injuries resulting from an attempt to place a dialysis
catheter. CP 1-3. Mr. Snyder says these allegations were
sufficient to put VMMC on notice that the conduct of all its
providers involved in the procedure was at issue. CP 588-89,
991. VMMC recognized that, in addition to Dr. Brandenberger,
three physicians who 1t employed at the time of the procedure
were involved 1n the attempt to place or remove the catheter and

were likely targets of Mr. Snyder’s claims. CP 3971-72. Dr.



Downey was a junior resident who initially tried to place the
catheter, under the supervision of a senior resident, Dr. Chew,
and Dr. Brandenberger, the attending surgeon. Dr. Aranson, a
vascular surgeon, was called to assist the other physicians after
they realized that the catheter was misplaced. CP 2188-89.
Although Drs. Aranson, Chew, and Downey were no
longer its employees, VMMC was obligated to defend and
indemnify them against malpractice claims arising during their
employment. CP 1532. In turn, as consideration for providing
them with defense and indemnity against post-termination
malpractice claims, the physicians were obligated to “fully
cooperate” with VMMC and its counsel with respect to the
defense of “any claims or suits.” Id. Accordingly, VMMC
contacted each of the physicians to offer them counsel and asked
attorney Jennifer Oetter to advise them. CP 1247, 1255.
VMMC offered them separate counsel because it was
concerned that they might be later substituted for the “Doe”
physicians identified in the complaint or, if not named, would
certainly be alleged to have caused Mr. Snyder’s injuries.

VMMC was further concerned that, despite their obligation to



cooperate with VMMC, Newman v. Highland Sch. Dist. No. 203,
186 Wn.2d 769, 381 P.3d 1188 (2016), might be read to prohibit
VMMC’s counsel from having privileged communications with
them. CP 4427. The physicians agreed to have Ms. Oetter
represent them and she appeared for them at their depositions.
CP 590-591. Mr. Snyder’s counsel understood that Ms. Oetter
represented the doctors, not VMMC, and did not object to her
doing so. CP 2856.

At the time the physicians agreed to be represented by Ms.
Oetter, VMMC had contracted with Western Litigation to
manage claims and potential claims against VMMC and the
providers it insured. As is standard, Ms. Oetter reported to
Western Litigation and VMMC on a confidential basis, as did the
lawyers representing VMMC.! CP 3390-91, 3971-72. VMMC

and Western Litigation did not direct counsel’s efforts, attempt

1See Barry v. USAA, 98 Wn. App. 199, 204, 989 P.2d 1172
(1999) (communications between insured, insurer, and defense
counsel privileged); also United States v. Mass. Inst. of
Technology, 129 F.3d 681, 684-85 (1Ist Cir. 1997)
(communications between insured, insurer-appointed counsel,
and insurer stand within a “magic circle” protected by the
attorney-client privilege).



to dictate their strategy, or otherwise coordinate their efforts,
however. See Id; CP 4078-79. VMMC’s counsel had no ex
parte contacts with Ms. Oetter’s clients. CP 1113, 1244-45. Ms.
Oetter’s work product was mnot shared with the lawyer
representing VMMC, or vice versa. CP 1113, 1760.

After she learned that Mr. Snyder’s experts had given
deposition testimony critical of the care provided by Drs.
Aranson and Chew, Ms. Oetter asked Mr. Snyder’s counsel for
transcripts of their depositions so that she could advise her clients
regarding next steps. CP 2308, 2319-20, 2328. After her request
was rejected, Western Litigation provided them. CP 433.

After the transcripts were offered in support of Dr.
Aranson’s successful motion to intervene, Mr. Snyder launched
discovery to VMMC and Dr. Aranson, premised on the theory
that VMMC violated Loudon by providing the transcripts to Ms.
Oetter. CP 550. VMMC and Dr. Aranson moved for a protective
order, CP 430, 494, which led to review by a discovery master of
documents reflecting communications between VMMC defense

counsel and the physicians or their counsel, or between VMMC,



Western Litigation, and the doctors or their counsel. CP 1244—
45.

Based on the discovery master’s review, the trial court
ordered production of certain documents reflecting
communications between VMMC or Western Litigation and the
physicians or their counsel, stating, “[t]he Court 1s unaware of
any joint representation agreement or other means by which
Jennifer Oetter had a privileged relationship with counsel for
and/or representatives of Virgina Mason.” CP 1242. The trial
court reiterated this ruling in a second order dated October 29.
2021. CP 2090-91.

As trial approached and its counsel recognized that these
rulings were preventing effective trial preparation, VMMC asked
for permission to communicate with the formerly employed
physicians. CP 2187. Despite an unrebutted showing that Mr.
Snyder had put the conduct of each physician at issue, see id.,
VMMC’s request was denied. CP 2557-58.

B.  Procedural Background — Court of Appeals

VMMC sought discretionary review of three trial court

orders concerning the application of Loudon. In the first two of



those orders, the trial court ruled that Loudon prohibited VMMC
risk managers (who manage claims against the hospital) and
Western Litigation (VMMC’s third party claims administrator)
from communicating with three formerly employed physicians
and their lawyer, notwithstanding the fact that
plaintiff/respondent (Mr. Snyder) sought to hold the hospital
liable for their actions and the fact that these physicians were
contractually entitled to representation paid for by VMMC. In
contravention of what is standard practice for insurers and self-
insurers, the trial court further ruled that Loudon prohibited
VMMC from arranging for the doctors to be represented by
counsel and that VMMC and Western Litigation could not
communicate with counsel for the physicians. CP 2185-86;
2088-92. The third order, entered shortly before trial, prohibited
any ex parte contact between counsel representing VMMC and
the three physicians or their lawyer. CP 2557-58.

The Court of Appeals accepted review, and ultimately
affirmed the orders, stating: “[w]e hold that the trial court
correctly determined that the Loudon rule applies and prohibits

ex parte contact between VMMC counsel and the former

7



employee nonparty physicians” and “[w]e affirm the trial court’s
conclusion that the Loudon rule prohibited ex parte contact
between VMMC and the nonparty physicians.” Slip Op. at 2 and
28.2

V. ARGUMENT

A.  Loudon has never been extended to physicians
who are accused of negligence.

The Court of Appeals held that Loudon extends to any
treating physician, including those allegedly at fault, unless an
“exception” applies. Slip. Op. at 10. In combination with its
apparent holding that Loudon prohibited VMMC from arranging
for the physicians to have counsel and from communicating with
their lawyer, the Court of Appeals effectively held that when a
health organization is sued based on vicarious liability for acts of

providers who have left employment, the organization (including

2 The Court of Appeals initially issued an unpublished decision
on February 5, 2024. Snyder v. Virginia Mason Medical Center,
29 Wn. App. 2d 1035 (2024). Both parties sought
reconsideration and Mr. Snyder moved to publish. Over a year
later, the Court denied reconsideration, issued a substitute
opinion, and granted the motion to publish in part. See Snyder v.
Virginia Mason Medical Center, 2025 WL 1023776 (April 5,
2025), attached hereto at Appendix A001-031.
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those who provide insurance coverage for those providers)
cannot—without permission of plaintiff’s counsel—notify them
of the suit, provide relevant records, interview them regarding
the events 1n question, or even arrange for them to have counsel.

Instead, at least under Mr. Snyder’s view of the trial
court’s rulings, the providers’ first notice that their care is at issue
will come when and if they are subpoenaed to testify at
deposition or trial, an event for which they cannot effectively
prepare because they do not have access to records and do not
know the allegations against them. This holding represents an
unprecedented extension of Loudon, unwarranted by any
legitimate interest of the patient but which significantly burdens
the ability of hospitals, physicians, and other providers to defend
themselves. It 1s particularly harmful to teaching hospitals, such
as VMMC, because residents and fellows typically complete
training within three or four years and therefore often have left
employment by the time suit is commenced.

In medical malpractice cases decided before Youngs v.
PeaceHealth, 179 Wn.2d 645, 316 P.3d 1035 (2014), Loudon

was applied only to non-party treating physicians not alleged to

9



be at fault. Smith v. Orthopedics Int'l, Ltd., P.S., 170 Wn.2d 659,
244 P.3d 939 (2010); Ford v. Chaplin, 61 Wn. App. 896, 812
P.2d 532 (1991); David v. Brakstad, 120 Wn. App. 1024 (2004)
(unpublished).’ Youngs was no different. The issue there and in
the linked Glover case was whether counsel for the defendant
hospitals could have ex parte contact with employed physicians
not alleged to be at fault.

Contrary to the suggestion of the Court of Appeals, the
Youngs and Glover plaintiffs did not claim that Loudon applied
to “unnamed but blamed” physicians. Rather, they agreed that
Loudon did not bar contact with such unnamed but blamed
providers. Youngs, 179 Wn.2d at 654—656. As a result, the
Youngs court had no occasion to consider extending Loudon to
allegedly at fault physicians.

Close examination of Hermanson v. MultiCare, 196
Wn.2d 578, 475 P.3d 484 (2020) shows that it also did not
address whether Loudon applies to targeted providers for whom

a hospital is vicariously liable. Because it found the physician in

3GR 14.1(a)
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question to be the functional equivalent of an employee and
therefore covered by Youngs, the Court did not reach that
question. Hermanson, 196 Wn.2d at 591. The Court did,
however, cite favorably to /n re Bieter Co., 16 F.3d 929, 938 (8th
Cir. 1994) and United States v. Graf, 610 F.3d 1148, 1159 (9th
Cir. 2010), which recognized that the corporate attorney-client
privilege extends to nonemployees “who possess a significant
relationship to the [client] and the [client]’s involvement in the
transaction that is the subject of legal services.” Hermanson, 196
Wn.2d at 589 (internal quotes and citations omitted).*

B. None of the policies underlying Loudon validly
apply here.

Mr. Synder posits that Loudon prohibits any contact
between hospitals and non-employee physicians that potentially
redounds to “their patient’s detriment.” Answer to Mot. for

Reconsideration, p. 4. This assertion, unrebutted by the Court of

* Any tension between these statements and Newman, where a
five-justice majority rejected the rationale stated in Biefer in
favor of a supposedly brightline rule while the dissent argued for
the more flexible approach taken in cases like Biefer and Graf, is
another reason why Supreme Court review is appropriate.

11



Appeals, represents a fundamental misunderstanding of Loudon.
Loudon was premised on the existence of a fiduciary relationship
between physician and patient, and corresponding expectation of
privacy. Loudon, 110 Wn.2d at 679. But, as even the Court of
Appeals acknowledged (Slip. Op. at 15), there 1s no risk in this
case of infringing on the interests identified in Loudon. Because
they were not involved in Mr. Synder’s care before or after the
hospitalization during which the alleged negligence took place,
the three formerly employed physicians whose care is at issue do
not possess privileged but irrelevant information about him.
Loudon at 678. Nor 1s there any risk of “chilling” future
treatment. Id. at 680. And, because plaintiff alleges they were
negligent, privilege is waived regarding information that is
relevant to those claims and defenses. Carson v. Fine, 123
Wash.2d 206, 219 867 P.2d 610 (1994).

Recognizing that the fundamental concerns behind the
Loudon rule are absent here, the Court of Appeals justified its
ruling based on this statement i Swmith v. Orthopedics

International, 170 Wn.2d 659, 668, 244 P.3d 939 (2010):

12



If a nonparty treating physician receives information from
defense counsel prior to testifying as a fact witness, there
1s an inherent risk that the nonparty treating physician's
testimony will to some extent be shaped and influenced by
that information.

In so doing, the lower court ignored the context in which
this statement was made. Smith involved a subsequent treating
physician whose care was not at issue. Accordingly, the patient
had not waived all protections arising from that relationship and
was entitled to protect the “trust and faith” involved in that
relationship. Smith, 170 Wn.2d at 669. Based on the record
before 1t, this Court was concermed that defense counsel was
attempting to convert the subsequent treating physician—who
frequently appeared as such in malpractice cases—into a defense
expert, in possible violation of the limitations imposed by Carson
v. Fine, 123 Wash.2d 206, 867 P.2d 610 (1994).

The situation 1s entirely different when the patient calls
physicians’ care into question by accusing them of negligence.
“Once a patient decides to file a medical malpractice action and
disclose that which had been confidential, she cannot insist on

continued confidentiality from her physicians regarding the

condition at issue based on the fiduciary nature of their

13



relationship.” Id. at 219; Mayer v. Huesner, 126 Wn. App. 114,
121, 107 P.3d 152 (2005) (“Once [the plamntift] raised her
medical condition, she effectively waived her confidentiality
concerns”). The same is true of any concern about the physician
testif ying as an expert, because the physician is permitted to offer
both fact testimony and expert opinion regarding their own care.
Smith, 170 Wn.2d at 668.

The lower court’s reasomng raises both practical and
constitutional concerns. In general, “the work product doctrine
protects legitimate efforts to prepare a case, which include
preparation of witnesses for deposition and trial testimony.”
Nutramax Labs., Inc. v. Twin Labs. Inc., 183 F.R.D. 458, 461,
469 (D. Md. 1998) (*“no competent counsel can afford to ignore
reviewing with witnesses the documents which relate to critical
1ssues”). The scope of these legitimate efforts 1s broader where
the witness 1s an expert or a client representative. Id.

There 1s, of course, “an important ethical distinction
between discussing testimony and seeking improperly to
influence 1t.” Geders v. United States, 425 U.S. 80, 96 S. Ct.

1330, 1336, 47 L. Ed. 2d 592 (1976). In general, cross-

14



examination 1s the proper vehicle by which the opposing party
may test whether a witness has been subject to undue influence.
Id.

In this case, there 1s no mdication that counsel appointed
by VMMC to represent the physicians crossed any lines when
preparing for their depositions. Likewise, there is no reason to
believe that counsel for VMMC will do anything improper, if
allowed to meet with them and their lawyer. Rather than
preventing unethical practices, what Mr. Snyder advocates, and
what the Court of Appeals’ opinion will be read by some to
support, 1s the idea that physicians in the same or similar
positions must testify without the benefit of effective
preparation, including without the ability to review pertinent
records and without knowing the nature of the claims against
them. In other words, they will be subject to ambush by
plaintiff’s counsel, who will in tum argue to the jury that
hospitals are bound by the non-party doctors’ unprepared

testimony.
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C. The physicians’ ongoing obligation to cooperate
with VMMC and the common interest of the
parties allows for privileged communications.

If Loudon’s application to unnamed but blamed physicians
depends on the ability of the physicians and hospital to engage in
privileged communications, as the Court of Appeals opinion
suggests, such a privilege exists here. VMMC is contractually
obligated to provide legal counsel to its insured physicians, and
its insured physicians are in tum obligated to “fully cooperate
with VMMC and/or its insurers and appointed defense counsel
in the defense of any claims or suits...” CP 1525.

Newman recognized that privilege may exist between an
employer and a prior employee where the employee owes “a
continuing duty to the corporation.” 186 Wn.2d at 781, n.2.
Newman cited Infosystems, Inc. v. Ceridian Corp., 197 F.R.D.
303, 306 (E.D. Mich. 2000), where the court said:

[T]here may be situations where the former employee

retains a present connection or agency relationship with

the client corporation, or where the present-day
communication concerns a confidential matter that was
uniquely within the knowledge of the former employee
when he worked for the client corporation, such that
counsel's communications with this former employee must

be cloaked with the privilege in order for meaningful fact-
gathering to occur.

16



Id. (citations omitted).

Here, the physicians and VMMC’s shared interest in
defending against Mr. Snyder’s allegations creates a common
interest privilege that shields communications between them.
The Court of Appeals’ refusal to recognize a common interest
privilege was based on a misreading of Hermanson. Slip Op. at
19-20. First, although Hermanson rejected the idea that
hospitals can avoid Loudon restrictions by entering into a joint
representation agreement with any treating physician, the Court
reiterated that Loudon does not prohibit communications with
physicians who have direct knowledge of the events allegedly
leading to liability. Hermanson, 196 Wn.2d at 590, n.1.

Relatedly, the Court in Hermanson did not have occasion
to address whether Loudon prohibits communications between
counsel for a hospital and separate counsel for a physician whose
care 1s at 1ssue in the case. These communications would
otherwise be subject to a common interest privilege, which the
lower court refused to recognize based on what it characterized

as an unchallenged trial court “finding” that there was no

17



common interest agreement between the physicians and VMMC.
The trial court made no such finding of fact. CP 1242.

More importantly, the trial court’s comment and the
appeals court’s acceptance of 1t as binding reflected a
misunderstanding of the applicable law. No formal agreement is
required to establish common interest privilege. See, e.g., Kittitas
County v. Allphin, 195 Wn. App. 355, 368, 381 P.3d 1202
(2016). Here, it 1s apparent that all requirements to assert
common interest were present: (1) VMMC and the physicians
had a common interest in responding to and evaluating the merit
of Mr. Snyder’s claims; (2) communications to and from their
counsel to VMMC and Western Litigation were made in
furtherance of that interest; and (3) they did not waive privilege
as to those communications. Rather, throughout the case, they
asserted privilege as to confidential communications from their
respective counsel to VMMC and Western Litigation, which the

trial court honored in some limited respects. CP 2185.
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D. No other jurisdiction imposes similar
restrictions.

Our research has revealed no other jurisdiction that
imposes similar restrictions on the ability of healthcare
organizations and providers to defend themselves. Rather, well-
reasoned decisions of other jurisdictions support the ability of
hospitals and their counsel to speak ex parte with those providers
whose care gives rise to liability, regardless of current
employment relationship. See, e.g., Royalv. Harnage, 826 So.2d
332, 334 (Fla 2nd DCA 2002) (physician/patient privilege did
not prohibit counsel for two defendant providers from speaking
with previously employed doctor “because all three were
involved in the treatment of the patient giving rise to the potential
malpractice claim™);, ITilson v. IHC Hospitals, Inc., 289 P.3d
369, 396 (Utah 2012); IT'hite v. Behlke, 65 Pa. D. & C. 4th 479
(Lacka. Co. 2004) Morgan v. County of Cook, 625 N.E.2d 136
I11. App. Ct. 1d Dist. 1993) (each permitting ex parte contact
between hospitals and physicians for whom the hospital was

alleged to be vicariously liable).
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E. The Court of Appeals’ extension of Loudon
violates Equal Protection and Due Process.

If the unnamed but blamed physicians mvolved here were
still employed by VMMC (or a related entity), counsel for
VMMC could have ex parte and privileged communications with
them under Youngs. Under the ruling below, because they are no
longer VMMC employees, counsel for VMMC cannot contact
the physicians or their counsel except in depositions or at trial.
In essence, Loudon’s application becomes a matter of timing
rather than substance.

Furthermore, as interpreted by plaintiffs, and not
addressed by the Court of Appeals, Loudon means that VMMC
counsel cannot, without opposing counsel’s permission, contact
the physicians to investigate what happened, provide them with
the medical records they created, or receive information their
personal counsel has gathered that would assist in defending their
common interest. Apparently, the defense cannot even contact
the witnesses to schedule their testimony, identify exhibits about
which the witness may be questioned, or inform the witness of

limine rulings.

20



As illustrated by the following scenarios, under the Court
of Appeals’ decision, Loudon’s application turns entirely on
factors unrelated to protection of the patient/physician
relationship:

e If a hospital and a physician are named as co-defendants,
they, their lawyers, and insurers can have confidential
communications, regardless of the physicians’
employment status and regardless of whether they are
jointly or separately represented.

e If only the hospital is sued, it can have privileged
communications with any of its employed physicians who
may have direct knowledge of relevant events, including
those allegedly at fault.’

e [f plaintiff, as is more common after this Court’s Essex

decision,® chooses not to name a non-employed or

> The decision below provides no guidance regarding situations
where counsel communicates with a physician during
employment or while a named party and that physician
subsequently leaves employment or is dropped from the suit.

¢ Estate of Essex v. Grant Cty. Pub. Hosp. Dist. No. I, 3 Wn.3d
1, 546 P.3d 407 (2024).
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previously employed physician as a defendant, and alleges

the hospital is vicariously liable for the acts of that

physician, all contact with that physician is prohibited.

No other category of civil litigant suffers under these
impairments, including those—such as churches and law firms—
that must maintain confidentiality of information obtained during
the professional relationship. For example, Pappas v. Holloway,
114 Wn.2d 198, 208, 787 P.2d 30 (1990), holds that a civil suit
against one attorney waives privilege as to all other involved
lawyers, reasoning that to hold otherwise “would 1n effect enable
them [clients] to use as a sword the protection which the
Legislature awarded them as a shield.” There is no rational basis
to treat defendant-health care providers differently than others
who also are required to maintain an evidentiary privilege on
behalf of another (e.g., priests and lawyer). Thus, the Court of
Appeals’ extension of Loudon fails even minimal scrutiny under
the Equal Protection Clause of the Fourteenth Amendment. See,
e.g., Lindsey v. Normet, 405 U.S. 56, 79, 92 S. Ct. 862, 877
(1972) (state court rule irrationally infringed on ability to
appeal).

22



Further, in a case where VMMC’s liabilitv will turn
largely on the testimony of the formerly employed physicians,
the “no contact™ restriction imposed by the Court of Appeals’
holding i1s fundamentally unfair and, if applied as Mr. Snyder
contends and the Court of Appeals appears to endorse, violates
Due Process by infringing on hospitals’ ability to defend
themselves. Lindsey, 485 U.S. at 66 (Due process requires that
there be an opportunity to present every available defense).
Unwarranted limits on counsel’s ability to confer with witnesses
fall under this rubric. See United States v. Philip Morris Inc., 212
F.R.D. 418, 420 (D.D.C. 2002) (In a civil case, “[T]here are
clearly constitutional overtones and concerns about any
interference with or limitation on the ability of counsel to confer
with her witnesses (whether client or not)™).

The ruling below also unconstitutionally burdens the
physicians’ constitutionally protected interests. See Nguyen v.
Dep’t of Health, 144 Wn.2d 516, 527-29, 29 P.3d 689 (2001)
(“The individual’s interest in a professional license 1s
profound...[A physician’s] professional license clearly

represents a property interest to which due process protections
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apply... Moreover this court has recognized a doctor has a liberty
interest in preserving his professional reputation that is entitled
to protection under the Fourteenth Amendment™). By prohibiting
them from contact with the hospital, the decision below
materially interferes with the ability of the physicians to protect
their property and liberty interests in their licenses, reputations,
and ability to obtain medical staff privileges or insurance.
VI. CONCLUSION

The Court of Appeals erroneously extended Loudon in a
way not justified by any legitimate interest i protecting the
patient/physician relationship, and i so doing unconstitutionally
burdened the ability of hospitals and physicians to defend
themselves. Because the decision below conflicts with this
Court’s decisions applying Loudon, and raises important
constitutional and public policy issues, review by this Court 1s
critically necessary. Accordingly, VMMC requests that the

Court grant review and reverse the Court of Appeals.
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DIVISION ONE

OPINION PUBLISHED IN PART

CHUNG, J. — Michael Snyder filed suit against Virginia Mason Medical

Center (VMMC) for medical negligence based on injuries incurred after his aorta

was punctured during surgical placement of a dialysis catheter. Three of the

physicians involved in his care are no longer employed by VMMC, but are

insured by VMMC for actions arising out of the care they provided during their

employment. During discovery, it came to light that VMMC counsel had engaged

in ex parte contact with the nonparty physicians.

This case, which comes to this court on discretionary review, concerns the

application of Loudon v. Mhyre, 110 Wn.2d 675, 756 P.2d 138 (1998), which

prohibits defense counsel in a personal injury case from ex parte contact with
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plaintiff's non-party treating physicians. This case also raises the issues of

whether a showing of prejudice is required for sanctions for Loudon violations

and whether a failure to screen a hospital quality improvement committee
member from litigation precludes the protection of information from discovery
under Washington’s hospital quality improvement (Ql) statute, RCW 70.41.200.
We hold that the trial court correctly determined that the Loudon rule
applies and prohibits ex parte contact between VMMC counsel and the former
employee nonparty physicians. We also conclude that the party that violated
Loudon does not have the burden of establishing that the violation did not result
in prejudice, but the extent to which the patient can show prejudice remains a
factor bearing on the appropriate sanction. Finally, while screening QI committee
members from defense counsel in a malpractice action allows hospitals to
engage in their statutory QI obligations while still preserving Loudon protections,
failure to screen does not operate as a waiver of the QI protection. We therefore

affirm the trial court’s rulings regarding the applicability of Loudon and remand for

further proceedings.
BACKGROUND
The allegations in the underlying complaint! are as follows: On
January 16, 2018, Snyder underwent a multi-faceted surgical procedure including

placement of a subclavian dialysis catheter at VMMC. Dr. Jared Brandenberger

' As this case is before us on discretionary review of pretrial orders relating to discovery,
the background information herein regarding the incident that gave rise to the lawsuit draws from
the allegations in Snyder’'s complaint.
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was the lead surgeon. During placement, the catheter migrated into Snyder’s
chest. Due to this complication, a vascular surgeon was called to the operating
room to assist. When the catheter was removed, Snyder’s blood pressure
dropped and he became unstable. He suffered a massive hemorrhage
necessitating significant surgical repair, as well as a prolonged cardiac arrest
requiring 20 to 30 minutes of resuscitation. Snyder incurred permanent and
disabling injuries, including a “watershed brain injury.”

Snyder filed suit against VMMC, Dr. Brandenberger, and unknown
physicians and nurses, alleging liability under common law and statutory
negligence, corporate negligence, respondeat superior, and res ipsa loquitur. In
April 2020, VMMC disclosed a list of approximately 100 treating health care
providers who might testify in the case, but did not identify the physicians’ roles in
the surgery. The list was accompanied by the statement: “The identity of those
persons and the relevant knowledge they may possess is more readily available
to plaintiff's counsel than defense counsel because plaintiff knows the
involvement those providers have had and plaintiff's counsel can contact those
providers while defense counsel cannot.”

During discovery, Snyder learned that Dr. Aranson was the vascular
surgeon who had been called in to assist, and medical residents Drs. Weslee
Chew and Molly Downey had been involved in placement of the catheter. All

three physicians subsequently left VMMC for employment elsewhere. VMMC
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listed all three among the witnesses identified as treating physicians its counsel
“cannot” contact.

VMMC is self-insured and, under the terms of its employment contract,
provides professional liability insurance to physicians accused of medical
negligence arising out of care provided within the course and scope of their
employment. In such cases, VMMC must provide legal counsel to the physicians.
The physician must fully cooperate with VMMC, its insurers, and appointed
defense counsel in any claim or suit. Upon discovering that Drs. Aranson, Chew,
and Downey were involved in providing the allegedly negligent care and would
likely be deposed in the lawsuit, pursuant to its contractual obligations, VMMC
hired separate counsel for their representation. VMMC contacted the three
physicians to notify them of the litigation and assignment of counsel. VMMC
contracted with Western Litigation to manage claims and potential claims against
VMMC and their providers that it insured. The physicians’ separate counsel
reported to Western Litigation and VMMC, as did VMMC's counsel.

In addition, Michael Glenn, Chief Medical Officer (CMO) at VMMC at the
time, decided to meet personally with Dr. Chew, who by that time had moved to
Prosser, Washington. In his capacity as CMO, Dr. Glenn was on VMMC'’s quality
oversight committee and also met monthly with the person in charge of the
residency program. Dr. Glenn had been told Dr. Chew had taken the
complications in Snyder’s case “very hard” and that he knew he would be upset

about the litigation and wanted to support him, as well as explain that the fact
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that VMMC retained separate counsel for him did not mean “that we were
blaming him or hanging him out to dry.” Dr. Glenn stated he decided to be the
one to meet with him, given his role as CMO, and that he did not discuss the
surgery or details of the litigation with Dr. Chew.

During depositions, Snyder’s expert witnesses offered testimony that Dr.
Aranson’s actions during surgery caused the injury. When Dr. Aranson’s counsel
unsuccessfully requested copies of the expert transcripts from plaintiff, VMMC
provided the transcripts to his counsel. Dr. Aranson directed his counsel to file a
motion to intervene in order to protect his interests. The court allowed Dr.
Aranson to intervene as an individual defendant. The claims against Dr. Aranson
individually were eventually dismissed as barred by the statute of limitations, but
the claims against VMMC for his conduct were allowed to continue.

After Dr. Aranson intervened, Snyder made a discovery request for any
communications with nonparty healthcare providers involved in his treatment, as
well as any joint defense agreements, retention agreements, billing guidelines,
and consent or conflict waivers with any of the nonparty health care providers
involved including Drs. Aranson, Chew, and Downey. VMMC moved for a
protective order. Snyder replied that “it became unequivocally clear” that by
disclosing the expert deposition transcripts, VMMC and physicians’ counsel had

“violated the prohibition in Loudon v. Mhyre, 110 Wn.2d 675 (1988) on ex parte

contacts between defendant and plaintiff's treating physician.”
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The trial court appointed a Special Master to review materials produced by
VMMC and to identify any responses “relevant to the issue of [VMMC’s] ex parte
communication” with Snyder’s non-party treating physicians. The Special Master
identified 30 documents that constituted ex parte communications. In September
2021, the court ordered VMMC to produce the documents identified by the
Special Master to Snyder, overruling VMMC’s privilege objections. Snyder filed a
motion to direct the Special Master to produce all records to the trial court for
reevaluation. On October 2021, the court set a CR 16 conference and reserved
ruling, but provided analysis making it clear that it believed VMMC had violated
the Loudon prohibition and that the common interest privilege did not override the
considerations of Loudon and its progeny. After the CR 16 conference, in
November 2021, the trial court again reserved ruling on in camera review but
concluded that the parties were bound by its analysis of the scope of the Loudon
violation in the October 2021 order. Accordingly, the court ordered VMMC to
produce to Snyder a privilege log VMMC had provided to the Special Master and
to produce to the court for in camera review any correspondence from hospital’s
counsel to the Special Master that had not yet been provided to Snyder.

VMMC then moved the court to allow ex parte privileged communications
with Drs. Aranson, Downey, and Chew. VMMC also filed a notice of discretionary
review of the court’s prior order. The matter was stayed pending resolution of the

motion to allow ex parte communications. On January 7, 2022, the trial court
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denied the motion, and VMMC amended its notice of discretionary review to
include the denial.

VMMC produced the privilege log as required by the court order. Snyder
renewed his motion to direct the Special Master to produce all submitted
documents for in camera review. The court denied the motion by order dated
February 11, 2022. Snyder filed a notice of discretionary review of this decision.
The court subsequently granted Snyder’'s motion for reconsideration on March 24
and ordered the Special Master to submit all documents to the court under seal.

Snyder also filed a motion to enforce and compel discovery of quality
assurance documents identified by VMMC in its privilege log as protected by the
QI Committee privilege in RCW 70.41.200(3). After reviewing the documents, the
trial court concluded the documents were protected under the Ql Committee
privilege and denied the request on February 22, 2022. On March 14, in a
“conditional” notice of discretionary review, Snyder sought review of this decision
as well as the February 11 order denying in camera review.

Snyder then moved for default judgment against VMMC as a sanction for
Loudon violations. On March 18, 2022, the trial court denied the motion without
prejudice, because “this court lacks the information to determine if the violation
substantially prejudiced plaintiff.” On March 28, Snyder amended his notice of
discretionary review to also seek review of this decision.

A commissioner of this court reviewed the motions for discretionary

review. VMMC’s motion was granted on the narrow issue of “whether Loudon
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prohibits defense hospital’'s counsel from communicating ex parte with the non-
party physicians whose allegedly negligent care gives rise to the hospital's
liability.” As to Snyder’'s motion, while it did not meet the grounds for discretionary
review, invoking the interests of judicial economy, the commissioner allowed
Snyder to brief, for the court’s consideration as appropriate, two issues: “whether

a showing of prejudice is required for sanctions for Loudon violations and

whether and to what extent a QI committee member’s participation in the
litigation precludes the hospital’'s assertions of the QI privilege.” The
commissioner consolidated the petitions for our review.

DISCUSSION

l. Application of Loudon to VMMC'’s Ex Parte Communications with
Snyder’'s Nonparty Physicians

VMMC seeks review of the trial court’s orders of October 29, 2021,

November 19, 2021, and January 7, 2022, that conclude that Loudon prohibits

hospital counsel from communicating ex parte with the three nonparty

physicians, Drs. Aranson, Chew, and Downey. We review a superior court’s

discovery order for abuse of discretion. T.S. v. Boy Scouts of Am., 157 Wn.2d
416, 423, 138 P.3d 1053 (2006). A superior court abuses its discretion where the
court’s decision was manifestly unreasonable or made for untenable reasons. Id.
Further, a superior court abuses its discretion if its decision is based on the
wrong legal standard, or on an improper understanding of the law. Id. at 423-24.

A trial court’s interpretation of statutes and judicial decisions constitute issues of
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law that we review de novo. Hermanson v. MultiCare Health Sys., Inc., 196

Wn.2d 578, 585, 475 P.3d 484 (2020).

The statutory physician-patient privilege protects physicians from being
compelled, without the consent of their patient, to “be examined in a civil action
as to any information acquired in attending such patient, which was necessary to
enable him or her to prescribe or act for the patient.” RCW 5.60.060(4). A patient
waives the privilege by filing a personal injury suit. RCW 5.60.060(4)(b). Such
waiver? of the privilege “is not absolute, however, but is limited to medical
information relevant to the litigation.” Loudon, 110 Wn.2d at 678. “The danger of
an ex parte interview is that it may result in disclosure of irrelevant, privileged
medical information . . . . The plaintiff's interest in avoiding such disclosure can
best be protected by allowing plaintiff's counsel an opportunity to participate in
physician interviews and raise appropriate objections.” Loudon, 110 Wn.2d at
678. Thus, Loudon established that in a personal injury action, “defense counsel
may not engage in ex parte contacts with a plaintiff's physicians.” Id. at 682.
Stated another way, “Loudon clearly establishes a patient-plaintiff's right to
supervise his nonparty physician’s communications with opposing counsel.”

Youngs v. PeaceHealth, 179 Wn.2d 645, 660, 316 P.3d 1035 (2014).

2 At the time of Loudon, the physician-patient privilege did not include a waiver provision,
but a “judge-made waiver . . . was already well established when Loudon was decided.” Youngs
v. PeaceHealth, 179 Wn.2d 645, 657-58, 316 P.3d 1035 (2014). Subsequent to Loudon, in 1986
and 1987, the legislature amended the physician-patient privilege to include an automatic waiver
90 days after a plaintiff files a claim for personal injury or wrongful death. Id. at 658, RCW
5.60.060(4).
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“By protecting against the disclosure of information irrelevant to the
litigation, the Loudon rule furthers a primary purpose of the patient privilege
statute—protecting patient confidentiality—even though the plaintiff has waived
the absolute privilege from discovery about relevant matters.” Youngs, 179
Whn.2d at 659 (emphasis added). In addition to furthering the patient’s
confidentiality interest, the Youngs court recognized three “distinct functions” that
the Loudon rule also serves: it protects the doctor-patient fiduciary relationship; it
protects the physician’s interest in avoiding inadvertent wrongful disclosures; and
“it aids in proper trial administration, preventing the occasion from arising where
defense counsel might be called to testify as an impeachment witness.” Id. at
659-60.

In Youngs, 179 Wn.2d at 650, the court “created an exception” to the
Loudon rule when it conflicts with the corporate attorney-client privilege.

Hermanson, 196 Wn.2d at 586 (describing Youngs). The court considered

whether “Loudon bars ex parte communications between a physician and his or
her employer’s attorney where the employer is a corporation and named
defendant whose corporate attorney-client privilege likely extends to the
physician.” Youngs, 179 Wn.2d at 650. This required the court to balance the
patient-physician interests defined in Loudon with the purposes of the attorney-
client privilege. Id. Because, the purposes of the attorney-client privilege are to

“ ‘facilitate[] the full development of facts essential to proper representation of the

client [and] . . . encourage[] lay[people] to seek early legal assistance,’ ” the

10
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attorney-client privilege can apply to corporate counsel’s communications with

nonmanagerial employees. Youngs, 179 Wn.2d at 662 (quoting Upjohn Co. v.

United States, 449 U.S. 383, 391, 101 S. Ct. 677, 66 L. Ed. 2d 584 (1981)). The

Youngs court noted that while Loudon and Upjohn protect different types of

communication, they conflict because

certain ex parte communications between a hospital’'s corporate
defense counsel and hospital employees may be protected by
Upjohn but barred by Loudon. Indeed, depriving counsel of the
ability to communicate confidentially with a client damages the
privilege just as much as disclosing a prior communication
[between physician and patient] does.

Youngs, 179 Wn.2d at 662-63. The court resolved the conflict by holding “that the
corporate attorney-client privilege trumps the Loudon rule where an ex parte
interview enables corporate counsel ‘to determine what happened’ to trigger the
litigation.” Youngs, 179 Wn.2d at 664 (quoting Upjohn, 449 U.S. at 392). The
court explained,

Under this rule, corporate defense counsel may have privileged ex
parte communications with a plaintiff's nonparty treating physician
only where the communication meets the general prerequisites to
application of the attorney-client privilege, the communication is
with a physician who has direct knowledge of the event or events
triggering the litigation, and the communications concern the facts
of the alleged negligent incident. The Loudon rule still bars ex parte
interviews as to information about prior and subsequent treatment
(i.e., information about the plaintiff's particular vulnerabilities or the
nature of the plaintiff's recovery or disabilities). This rule strikes the
proper balance between the attorney-client and physician-patient
privileges, limiting Loudon’s prophylactic protections to the extent
necessary to protect a corporate defendant’s right to fully
investigate its potential liability.

11
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Youngs, 179 Wn.2d at 664-65. The court concluded by “reiterat[ing] that the
attorney-client privilege protects communications, but not the facts underlying
those communications.” Id. at 665.3

In Newman v. Highland School District No. 203, the Supreme Court limited

the corporate attorney-client privilege, holding it did not extend to former
employees. 186 Wn.2d 769, 780, 381 P.3d 1188 (2016). The court reasoned that
former employees categorically differ from current employees with respect to the
interests underlying the attorney-client privilege, as termination of the employer-
employee relationship generally means that the former employee can no longer
bind the employer and no longer owes a duty of loyalty and confidentiality to the
employer. Id. at 780. “Without an ongoing obligation between the former
employee and employer that gives rise to a principal-agent relationship, a former
employee is no different from other third-party fact witnesses to a lawsuit, who
may be freely interviewed by either party.” Id. at 780-81.

In the Supreme Court’s most recent case addressing the Loudon rule,
Hermanson, the court allowed MultiCare to have ex parte communications with a
physician who was an independent contractor, not a MultiCare employee,
pursuant to the attorney-client privilege. 196 Wn.2d at 581. Relying on Newman,

the court reasoned that although the physician, Dr. Patterson, was an

3The Youngs court also declined to distinguish between written communications and ex
parte interviews. 179 Wn.2d at 665 (citing Smith v. Orthopedics Int'l, Ltd., 170 Wn.2d 659, 244
P.3d 939 (2010)).

4 Newman was not in the Loudon context and did not involve the physician-patient
privilege; it involved counsel for a school district and former football coaches whose actions were
alleged to have given rise to plaintiff's injuries. 186 Wn.2d at 774-76.

12
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independent contractor, he “maintain[ed] a principal-agent relationship with
MultiCare such that they should be allowed to have ex parte communications

limited by our holding in Youngs.” Hermanson, 196 Wn.2d at 587-88. “MultiCare

control[led his] conduct by ensuring he abide[d] by MultiCare’s policies and
procedures,” id. at 588-89, and unlike most independent contractors who work on
a project-by-project basis, Dr Patterson “constantly perform[ed] work in a
MultiCare facility that is consistently monitored by MultiCare,” so he was the
“functional equivalent” of a MultiCare employee. Id. at 589-90. Thus, the
defendant hospital was permitted ex parte communications with the physician,
“limited to the facts of the alleged negligent event.” Id. at 590.

Here, the nonparty treating physicians are former employees of the
defendant hospital. Snyder contends that Loudon applies and the corporate
attorney-client privilege does not allow for ex parte communication with non-
employees. VMMC claims that the rationale of Loudon does not apply “where the

plaintiff has placed the care of the targeted physicians at issue, proclaimed them

5 In Hermanson, the plaintiff did not bring claims for medical malpractice, but for
negligence, defamation/false light, false imprisonment, violation of the physician-patient privilege,
and unauthorized disclosure of his health information. Id. at 583. After Hermanson sideswiped a
vehicle and crashed into a utility pole, he received care at a hospital owned by MultiCare,
including from Dr. Patterson. Id. at 582. During his treatment, an unidentified person at the
hospital gave him a blood test that showed a high blood alcohol level, and someone reported this
information to the police, who subsequently charged Hermanson with negligent driving and hit
and run of the vehicle. Id. at 582-83.

13
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his legal adversaries, and thereby waived any physician/patient privilege that
would otherwise apply.”

More specifically, VMMC argues first, that “Loudon does not bar contact

between corporate counsel and providers whose care is said to give rise to
vicarious liability of the corporation.” Brief of App. at 28. Thus, VMMC seeks an

exception to the Loudon rule when the only treatment provided by the nonparty

physician is the conduct at issue in the lawsuit. But the Hermanson court
considered—and rejected—the parties’ arguments “regarding whether
MultiCare’s alleged vicarious liability for [the physician’s] actions affects whether
MultiCare and [the physician] should be allowed to have ex parte
communications.” 196 Wn.2d at 590. The court explained, “Whether there is
vicarious liability between two defendants is separate from whether such parties
may have ex parte communications with one another under evidentiary privilege.”
Id. at 590. When the physician is still an employee of the corporate defendant, or

maintains a principal-agent relationship, as in Hermanson, then Youngs applies,

and the Loudon rule gives way to the attorney-client privilege. But once the
physician no longer retains that agency relationship, under Newman, they are

third-party fact withesses to a lawsuit, and the attorney-client privilege does not

14
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protect their communications with their former employer—even if their conduct is

at issue in the lawsuit, as it was in Newman. See Newman, 186 Wn.2d at 774.8

VMMC also suggests the rationale for barring ex parte contact under
Loudon rule does not apply here.” VMMC argues that because Drs. Aranson,
Chew, and Downey had no post-discharge relationship with Snyder that would be
“chilled” and because Snyder himself placed the care at issue, there was no
danger that irrelevant, privileged medical information would be disclosed. But the
fact that Snyder brought suit based on the physicians’ conduct does not entirely
waive the privilege; “[w]aiver is not absolute, however, but is limited to medical
information relevant to the litigation.” Loudon, 110 Wn.2d at 678. “[The Loudon
court’s] analysis makes clear that a waiver of the patient privilege triggers, rather
than cancels, the Loudon protections.” Youngs, 179 Wn.2d at 658. Further,

Loudon’s protections do not depend on whether the physician treated the patient

6 In Newman, the communications between corporate counsel and the former employees
as to which the corporate defendant claimed attorney-client privilege occurred after the former
employees left the defendant’s employment. See Newman, 186 Wn.2d at 775-76 & n.1. At the
time of those communications, the non-employee witnesses were not represented by the counsel
appointed by the corporate defendant. Id. at 774 (trial court ruled that defendant school district's
counsel could not represent the non-employee witnesses in the future). Here, VMMC contacted
the former employee physicians after they had left VMMC’s employment to offer them the
services of separate counsel. The trial court ordered production of documents reflecting
communications between VMMC or Western Litigation and the physicians or their separate
counsel.

7 Further, VMMC's reliance on Holbrook v. Weyerhaeuser Co., 118 Wn.2d 306, 822 P.2d
271 (1992), to suggest that Loudon does not apply is misplaced. Holbrook was an industrial
insurance claim, for which the governing statute states, “[a]ll civil actions and civil causes of
action for such personal injuries . . . are hereby abolished,” except as provided in Chapter 51.04
RCW. Id. at 310-11. Then, RCW 51.04.010 expressly removes the physician-patient privilege in
“all hearings, actions, or proceedings” in such cases, whether before the department, board of
industrial insurance appeals, or a court on appeal from the board. This statutory removal of
privilege in this particular kind of case does not provide a basis for determining the Loudon rule
should not apply to a medical negligence case such as this.

15
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only once or has an ongoing relationship, and Loudon does not require an inquiry
into whether the communications between patient and physician in a specific

case are in fact chilled. The underlying premise of Loudon is that a physician who

has treated the patient holds some information that is relevant to the claim, and
there is a danger of disclosure beyond that information.

Even if in fact the physician’s treatment was limited to the conduct that is
at issue, and, thus, the physician has only information relevant to the claim, there

are other hazards that the Loudon rule is intended to prevent by limiting defense

counsel’'s ex parte contact with treating physicians. In a case such as this, where
the physicians’ conduct is the basis for the claims, the concern about ex parte
contact is heightened because the hospital has an incentive to shape the
physicians’ presentation of the relevant facts. The plurality in Smith recognized
this additional hazard of ex parte contact: “[P]ermitting contact between defense
counsel and a nonparty treating physician outside the formal discovery process
undermines the physician’s role as a fact witness because during the process the
physician would improperly assume a role akin to that of an expert witness for
the defense.” 170 Wn.2d at 668. This potential for the nonparty treating physician
to assume the role of a nonretained expert for the defense could chill
communications between patient and physician. Id. The plaintiff-patient may

choose to waive the protection and allow such ex parte contact,® but defense

8 This was the situation in both lawsuits that were consolidated in Youngs. Plaintiff Marc
Youngs did not object to ex parte contacts between PeaceHealth’s defense counsel and the two
doctors he identified whose conduct gave rise to his lawsuit, but he did object to ex parte contact
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counsel may not simply decide on its own to engage in such ex parte contact
without leave, as happened in this case.

VMMC argues that if Loudon does not apply, application of attorney-client
privilege is not necessary to overcome it. App. Reply at 17. VMMC also suggests
that Newman does not prohibit ex parte contact with prior employees, and,
because its argument “is not premised on the existence of any attorney-client
privilege between its counsel and the targeted providers,” it may “ ‘freely

I

interview[]’ ” the physicians, who are “ ‘no different from other third-party fact

witnesses.” ” Brief of App. at 44, 46 (quoting Newman, at 780-81). But this

argument completely sidesteps the core protection at issue here that limits
VMMC'’s ex parte contact in the first place. The Loudon protection is grounded
not only in the physician-patient privilege, but in the recognition that “the
‘relationship between physician and patient is ‘a fiduciary one of the highest
degree . . . involv[ing] every element of trust, confidence and good faith.””

Youngs, 179 Wn.2d at 651 (quoting Smith v. Orthopedics Intern., Ltd., 170

with any other physician who treated him at St. Joseph (a PeaceHealth facility), even though he
had suggested in discovery responses that he might bring claims against several additional,
unidentified physicians. Youngs, 179 Wn.2d at654. In the companion case, plaintiff Aolani Glover
brought suit based on treatment by Harborview emergency room staff. Id. at 655. Initially she
objected to defense counsel's ex parte communications with her treatment physicians at
Harborview outside the emergency department. Later, she removed her objections to those
contacts as long as those individuals were not shown any records of her subsequent care at UW
Medical Center (UWMC). Id. at 656. In response, the trial judge issued an order prohibiting
defense counsel from ex part contact with only her treating physicians at UWMC. Id.
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Whn.2d 659, 667, 244 P.3d 939 (2010)). The fiduciary relationship does not
disappear when the physician leaves the employ of a particular employer.®
Having stated that its argument “is not premised on” the attorney-client
privilege, VMMC contends the common interest privilege applies, and that this
privilege, too, trumps the Loudon protections. Brief of App. at 52. But the trial
court found VMMC had not established “any joint representation agreement or
other means by which [physicians’ counsel] had a privileged relationship with
counsel for and/or representatives for Virginia Mason.” “Under the ‘common

interest’ rule, ‘communications exchanged between multiple parties engaged in a

»

common defense remain privileged under the attorney-client privilege.” ” Broyles

v. Thurston County, 147 Wn. App. 409, 442, 195 P.3d 985, (2008) (quoting

C.J.C. v. Corp. of Catholic Bishop of Yakima, 138 Wn.2d 699, 716, 985 P.2d 262

(1999)). The application of the common interest doctrine depends on a factual
determination that a common interest or joint representation or defense

agreement exists. See Kittitas County v. Allphin, 195 Wn. App. 355, 368, 381

P.3d 1202 (2016) (one of the requirements for application of the common interest
privilege is that “the communication was made by separate parties in the course

of a matter of common interest or joint defense”); Morgan v. City of Fed. Way,

166 Wn.2d 747, 757, 213 P.3d 596 (2009) (Morgan failed to provide any

evidence demonstrating a common legal interest). VMMC did not challenge the

® In addition, VMMC's argument ignores that the physicians here are represented by
counsel, and, thus, they may not “freely interview” them, as ethical rules limit direct contact with
represented parties. RPC 4.2.
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trial court’s finding that there was no such agreement. Therefore, we do not
address whether the common interest doctrine could trump the Loudon
protections and can be a basis for ex parte communications, as the factual
record does not present this issue.

Finally, VMMC argues that because it insures its physicians for acts taken
during the course of their employment, it must be allowed to contact its insureds.
The physicians’ employment contracts obligated VMMC to insure and provide
legal counsel for them. VMMC states that as their “insurer,” VMMC arranged for
the physicians to have separate counsel and paid for the representation. But an
arrangement to pay for the representation does not equate to a privilege to which
the physician-patient privilege and the Loudon protections must give way. The
exception in Youngs relied on the important purposes for the attorney-client
privilege, and the need for corporate counsel to determine what happened to
trigger the litigation. Youngs, 179 Wn.2d at 645. An agreement to pay for a
physician’s defense does not involve the same concerns or serve the same
purposes as the corporate attorney-client privilege.'° Indeed, in Hermanson, our
Supreme Court rejected the argument that a corporation could enter into a

representation agreement with the physician and thereby trump the Loudon rule

0 While an insured’s statements to its insurer are protected from discovery under CR
26(b), the purpose for this protection is not the same as the purposes underlying the attorney-
client privilege. See Heidebrink v. Moriwaki, 104 Wn.2d 392, 400-01, 706 P.2d 212 (1985)
(extension of work product protection under former CR 26(b)(3), now CR 26(b)(4), “comports with
the policy of maintaining certain restraints on bad faith, irrelevant and privileged inquiries and
helps to ensure the just and fair resolution of disputes”).
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and be allowed ex parte contact. Hermanson, 196 Wn.2d at 590 n.1."" The court

reasoned that this argument “would allow any corporation to circumvent a
plaintiff's physician-patient privilege by entering into a representation agreement
with a treatment physician, rendering the physician-patient privilege moot
whenever the corporation chooses.” Id. We decline to limit the Loudon prohibition
on ex parte contact.

In sum, the Loudon rule prohibits ex parte contact with nonparty
physicians, unless the communication is subject to the corporate attorney-client
privilege. “Loudon does not prohibit the acquisition of knowledge; it merely
imposes procedural safeguards to prevent improper influence or disclosures.”
Youngs, 179 Wn.2d at 670. As the Loudon court noted, “any hardship [to] the
defendants by having to use formal discovery procedures outweighs the potential
risks involved with ex parte interviews,” and “[d]efendants may still reach the
plaintiff's relevant medical records,” may conduct depositions, and “plaintiff's
counsel may agree to an informal interview with both counsel present.” 110
Whn.2d at 680.

VMMC has not established any basis for disregarding the Loudon rule as

applied to its communications with its former employees and nonparty fact

" MultiCare had retained counsel to jointly represent it, the physician who treated the
plaintiff, and the physician’s employer, Trauma Trust, which was an entity created by MultiCare,
even though the physician and his employer were not defendants to the action, and filed a motion
for a protective order allowing it to have ex parte communications with the physician. Hermanson
196 Wn.2d at 583. As discussed above, the court nonetheless ruled that MultiCare could engage
in ex parte contact with the physician, limited to the facts of the alleged negligent event, because
under Youngs, the physician was the functional equivalent of an employee, and, thus, was
protected by the corporate attorney-client privilege. 1d. at 590.
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witnesses, Drs. Aranson, Chew, or Downey. The trial court did not err in
determining that VMMC'’s ex parte communications with Snyder’s physicians
violated Loudon.

Il. Sanctions for Loudon Violations

As the trial court properly determined VMMC had engaged in ex parte
contact in violation of Loudon, we next address Snyder’s challenge to the trial
court’s denial of his motion for default judgment as a sanction, but limited to the
issue on which the commissioner allowed briefing: “whether a showing of

prejudice is required for sanctions for Loudon violations.”

After the court concluded that VMMC had violated Loudon, Snyder filed a

motion for default judgment. The trial court denied the motion without prejudice,
stating that “based upon the information contained within the record, at this time,
this court lacks the information to determine if the violation substantially
prejudiced plaintiff.” Snyder contends the trial court improperly required him to

prove prejudice in order to sanction VMMC for its Loudon violations. VMMC

argues that prior case law establishes that the moving party bears the burden of
demonstrating prejudice to support a sanction.
We review a trial court’s decision regarding sanctions for discovery

violations for abuse of discretion. Magarna v. Hyundai Motor Am., 167 Wn.2d 570,

582-83, 220 P.3d 191 (2009). A trial court abuses its discretion if its decision is
manifestly unreasonable or based on untenable grounds or untenable reasons.

J.K. by Wolf v. Bellevue Sch. Dist. No. 405, 20 Wn. App. 2d 291, 303, 500 P.3d
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138 (2021). We review de novo whether a trial court applied the correct legal
standard in assessing sanctions for a discovery violation. Id. at 303. A trial court’s

decision is an abuse of discretion if based on an incorrect legal standard or the

facts do not meet the requirements of the correct legal standard. In re Marriage

of Littlefield, 133 Wn.2d 39, 47, 940 P.2d 1362 (1997).

In Smith, the plurality opinion concluded that rather than presuming

prejudice, a plaintiff must prove prejudice for sanctions due to Loudon violations:

In our view, the more reasonable approach is for the trial court to

determine, on the basis of the particular circumstances before it,

whether the plaintiff suffered actual prejudice from defense

counsel’s prohibited ex parte contact with a nonparty treating

physician or the physician’s counsel and to impose a remedy that is

appropriate to the degree of prejudice.
170 Wn.2d at 672. This would require the moving party to show actual harm from
the violation. Id. The plurality reasoned, “[i]t makes sense for the moving party to
carry the burden of proof on this issue because that party has the greatest
interest in perceiving and defending against prohibited ex parte contact between
opposing counsel and a nonparty treating physician.” Id.

Snyder notes correctly that two justices in Smith found no Loudon violation
and did not reach the issue of the proper burden of proof. Smith, 170 Wn.2d at
674-77 (Fairhurst, J., concurring, joined by Madsen, J.). And four justices

concurred that there was a Loudon violation, but dissented as to the correct

burden. Id. at 678-79 (C. Johnson, concurring in part and dissenting in part). The

dissenting judges reasoned that the plaintiff “has the least control over preventing
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the harm to begin with,” so when there is a violation, the remedy is to grant a new
trial. 1d. at 678-79.

The Smith plurality opinion, however, cites to several Court of Appeals
cases that look to demonstrated prejudice as bearing on sanctions for Loudon
violations. 170 Wn.2d at 671-72 (citing the same case below, Smith v.

Orthopedics Intern., Ltd., 149 Wn. App. 337, 343, 203 P.3d 1066 (2009); Ford v.

Chaplin, 61 Wn. App. 896, 899, 812 P.2d 532 (1991); and Rowe v. Vaagen Bros.

Lumber, Inc., 100 Wn. App. 268, 278-80, 996 P.2d 1103 (2000)). In each of

these cited cases, the court considered prejudice without explicitly stating that
the plaintiff bore the burden to show it. In Rowe, the court held the redaction of

certain portions of trial testimony after a Loudon violation was not an effective

cure for inherent prejudice that had already occurred. 100 Wn. App. at 278-80. In

Ford, counsel for the party who had suffered the Loudon violation had not

explored the communication at trial, “even by way of an offer of proof to preserve
the issue for appeal,” and no deposition was in the record, so there was no basis
for comparing testimony after the ex parte contact. 61 Wn. App. at 899. Thus, the
court held although there was error, it was harmless where the record did not
permit determination of “whether the ex parte contact materially prejudiced the
plaintiff's case.” Id. And in Smith, the Supreme Court agreed with the Court of
Appeals that “there are circumstances where such a violation does not affect the

fundamental fairness or outcome of a trial.” 170 Wn.2d at 672.
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A discovery sanction “should be proportional to the discovery violation and
the circumstances of the case.” Magana, 167 Wn.2d at 590. When the trial court
chooses one of the harsher remedies allowable under CR 37(b), it must be
apparent from the record that the trial court explicitly considered whether a lesser
sanction would probably have sufficed, and whether it found that the disobedient
party’s refusal to obey a discovery order was willful or deliberate and
substantially prejudiced the opponent’s ability to prepare for trial. Burnet v.

Spokane Ambulance, 131 Wn.2d 484, 494, 933 P.2d 1036 (1997). Sanctions

must be “appropriate to advancing the purposes of discovery.” Magafa, 167
Whn.2d at 590. “The purposes of sanctions orders are to deter, to punish, to

compensate and to educate.” Washington State Physicians Ins. Exch. & Ass’n v.

Fisons Corp., 122 Wn.2d 299, 356, 858 P.2d 1054 (1993). Under this framework,

the “ ‘least severe sanction that will be adequate to serve the purpose of the

r”

particular sanction’ ” should be imposed, but it must not be so minimal that the

purpose of discovery is undermined and it “ ‘should insure that the wrongdoer

1"

does not profit from the wrong.” ” Magana, 167 Wn.2d at 590 (quoting Fisons,
122 Wn.2d at 355-56).
As a Loudon violation is a type of discovery violation, we see no basis for

crafting a different standard that shifts the burden to the party that violated the

rule to prove the absence of some degree of prejudice for every Loudon
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violation.'? The effect of a Loudon violation will be highly fact-specific. The extent
to which the patient can show prejudice remains a factor bearing on the
appropriate sanction and will depend on when the violation occurred, the degree
of the violation (e.g., sending one public document to the physician versus
extensive meetings and coaching sessions with a physician witness), and the
stage of litigation (e.g., prior to any depositions or mid-trial).

We therefore conclude that the party violating Loudon does not bear the
burden of establishing that the violation did not result in prejudice. This standard
is in accord with other types of violations and enables the trial court, who is in the
best position to assess the degree of prejudice, to determine the appropriate
sanction in its discretion.

A majority of the panel having determined that only the foregoing portion
of this opinion will be printed in the Washington Appellate Reports and that the
remainder shall be filed for public record pursuant to RCW 2.06.040, it is so

ordered.

2\We reject Snyder’s suggestion that rather than treat a Loudon violation as a discovery
violation, we should instead treat it as a breach of fiduciary duty and, therefore, place the burden
on the breaching party to show lack of prejudice. The cases that Snyder cites are from different
contexts and are inapposite. See, e.g.. Kurbitz v. Kurbitz, 77 Wn.2d 943, 946, 468 P.2d 673
(1970) (declining to place burden on former client alleging attorney had a conflict of interest to
show attorney actually possessed confidential information); Endicott v. Saul, 142 Wn. App. 899,
922, 176 P.3d 560 (2008) (gift recipient has burden to prove gift was not product of undue
influence if recipient has confidential or fiduciary relationship with donor); Safeco Ins. v. Butler,
118 Wn.2d 383, 390-91, 823 P.2d 499 (1992) (insurer, who has “quasi-fiduciary” relationship to
insured, has burden of proving its bad faith conduct did not harm insured).
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1. Quality Improvement (Ql) Privilege

The commissioner granted Snyder permission to brief “whether and to
what extent a QI committee member’s participation in the litigation precludes the
hospital’s assertion of the QI privilege.” His brief phrases the issue as “[w]hether
documents provided to a QI committee that do not reflect the ‘inner workings’ of
the committee are protected from discovery when defendant has not screened Ql
members from participants in litigation over the care at issue?” Snyder contends
that QI committee members were not screened from litigation and defense
counsel, and therefore, VMMC waived its QI privilege and could not properly
withhold records. VMMC argues that the QI immunity is “un-waivable” and that
the court properly denied Snyder’s request for production of Ql-protected
materials.

Every hospital must maintain a QI program, including a Ql committee with
“the responsibility to review the services rendered in the hospital . . . in order to
improve the quality of medical care of patients and to prevent medical
malpractice.” RCW 70.41.200(1)(a). The QI committee “oversee[s] and
coordinate[s] the quality improvement and medical malpractice prevention
program and shall ensure that information gathered pursuant to the program is
used to review and to revise hospital policies and procedures.” RCW
70.41.200(1)(a).

“To ensure a candid discussion about the quality of health care by

hospitals, the legislature shielded from discovery a hospital's quality review
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committee records.” Lowy v. PeaceHealth, 174 \Wn.2d 769, 775, 280 P.3d 1078

(2012). Thus, documents “created specifically for, and collected and maintained
by, a quality improvement committee are not subject to disclosure . . . or
discovery or introduction into evidence in any civil action.” RCW 70.41.200(3). As
“the majority of records a hospital creates might be somehow related to the
quality of care it provides,” the exemption in RCW 70.41.200(3) “serves as a
legislative limit on the protection and prevents a hospital from ‘funneling records

through its [QI] committee’ to prevent disclosure.” Seattle Children’s Hosp. v.

King County,16 Wn. App. 2d 365, 375, 483 P.3d 785 (2020) (quoting Fellows v.
Moynihan, 175 Wn.2d 641, 655, 285 P.3d 864 (2012)). This protection includes
only “documents created as part of the inner workings of the committee” and
does not include information that merely “goes into or comes out of the [Ql]
committees.” Lowy, 174 Wn.2d at 787 (emphasis added).

Snyder’s argument stems from Youngs. In Youngs, defendants argued

that because the QI statute required them to collect information concerning their
patients’ negative health care outcomes and protected that information from
discovery, the Loudon rule could not be applied to prevent them from
communicating with hospital employees. Youngs, 179 Wn.2d at 668-69. The
court disagreed, noting first that the QI requirements and privilege and Loudon
“have coexisted, apparently successfully, for over 25 years.” Id. at 669. The

solution described by the Youngs court was not to override Loudon and allow ex

27

A-027



No. 83526-2-1/28

parte contact with nonparty hospital employee witnesses, but to screen Ql
committee members from defense counsel:

The QI statute precludes restrictions on communications between a

hospital’s QI committee and its physicians, but the committee

members can be screened from defense counsel in a malpractice

action. Such screening will preserve Loudon’s protections for

patient-plaintiffs, while also allowing hospitals to meet statutory

requirements for quality improvement. This screening preserves the
integrity of the QI process, allowing the QI committee to meet its
statutory requirement to collect and maintain information

“specifically for” QI purposes.

Youngs, 179 Wn.2d at 669.

According to Snyder, VMMC did not screen CMO Dr. Glenn, from this
litigation or from defense counsel.™ VMMC's privilege log shows Dr. Glenn as a
participant in a Ql committee meeting on July 23, 2018. Yet Dr. Glenn also met
ex parte with Dr. Chew, along with Dr. Chew’s counsel, after the litigation
commenced. VMMC'’s witness list also included “Michael Glenn, MD and/or
current VMMC Representative.” Thus, Snyder contends, VMMC cannot assert
any QI privilege in this case. VMMC responds that there is no evidence that Dr.
Glenn provided any Ql-protected information to Dr. Chew or had any influence on

his later testimony. Dr. Glenn provided a declaration attesting that his 20 to 30

minute meeting with Dr. Chew and his counsel was limited to explaining why Dr.

13 Initially, Snyder also asserted that VMMC did not screen its risk manager, Pat
Nishikawa, and that Nishikawa was passing information between the QI committee and litigation
counsel. But the only evidence in the record on this point, the declaration of VMMC Director of
Risk Management Operations Karen Markwith, indicates that Nishikawa was not a participant in
any QI committee that reviewed the care in this case.
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Chew had a lawyer separate from VMMC and expressing support, and he did not
discuss the surgical case with Dr. Chew.

Snyder’s waiver argument is overly sweeping and unavailing. As noted
above, the purpose of the screening proposed in Youngs is two-fold: to ensure
hospitals can meet their statutory requirements under the QI statute, and also to
preserve Loudon protections by preventing defense counsel from ex parte
communications with committee members. Youngs proposes screening as a
possible preventative for ex parte communications, but does not require it under
threat of waiver of the privilege. If this screening is not done, and the result is a
Loudon violation, then the trial court must determine the proper remedy based on
the nature of the prejudice and the particular circumstances.

We cannot say that a failure to screen warrants a complete waiver of the
QI privilege for all evidence as to which the privilege is asserted. On this record,
the trial court properly upheld VMMC's assertion of the QI privilege and properly
did not compel disclosure of the documents. '

V. Fees on Appeal

VMMC requests an award of attorney fees “incurred in researching and
responding to Mr. Snyder’s requests for relief that were not accepted for review.”

According to VMMC, Snyder violated RAP 2.4(a) and fees are warranted under

“We do not address Snyder’s additional arguments that the trial court erred in failing to
order additional production of documents either to him or for in camera review, as the grant of
discretionary review did not include those issues. Snyder is not precluded from challenging
VMMC'’s assertion of Ql privilege as to specific information or documents, or from seeking
sanctions upon a showing of prejudice, if additional information is discovered that would support
such requests.
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RAP 18.9(a), which allows for sanctions for failure to comply with the Rules of

Appellate Procedure. In support, VMMC cites Pugel v. Monheimer, 83 Wn. App.

688, 693, 922 P.2d 1377 (1996), where Monheimer failed to timely file a cross-
appeal but submitted a brief assigning error and making claims for relief in
violation of RAP 2.4(a). Pugel responded to the claims for relief in his reply brief.
The court noted that Pugel could have moved to strike the brief, but awarded
fees because “unquestionably Monheimer’s violation of the rules caused more
work for Pugel.” Id. Snyder claims that Pugel is inapposite because unlike the
party in Pugel, he timely sought review and submitted a brief addressing the
issues on review “that will remain in the case regardless” because of the
continuing litigation.

VMMC fails to identify with precision the briefing that exceeds the issues
accepted for review. We therefore decline to award VMMC the requested fees on
appeal.

CONCLUSION

We affirm the trial court’s conclusion that the Loudon rule prohibited ex
parte contact between VMMC and the nonparty physicians and that the extent to
which the patient can show prejudice remains a factor bearing on the appropriate
sanction. We further conclude that the failure to screen a QI committee member

from litigation does not result in automatic waiver of the protection afforded to all
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evidence protected from discovery under the QI statute. Finally, as this case is

here on interlocutory review, we remand to the trial court for further proceedings.

WE CONCUR:

bt J. Lwd, 2.9
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GRANTING IN PART MOTION
TO PUBLISH, AND
WITHDRAWING AND
SUBSTITUTING OPINION

Respondent Michael Snyder filed a motion to reconsider and a motion to

publish the opinion filed on February 5, 2024, in the above case. Petitioner Virginia

Mason Medical Center (VMMC) also filed a motion to reconsider. Snyder and

VMMC filed responses to each others’ motions. The panel has determined that the

motions for reconsideration should be denied and the motion to publish should be

granted in part. The panel has also determined that the opinion in the above-

entitled case filed on February 5, 2024 should be withdrawn and a substitute

opinion be filed.

Now, therefore, it is hereby
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ORDERED that the opinion filed on February 5, 2024 is withdrawn and a

substitute opinion published in part shall be filed.

FOR THE COURT:

anyvis

l
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AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND..., USCA CONST Amend....

United States Code Annotated
Constitution of the United States
Annotated
Amendment XIV. Citizenship; Privileges and Immunities; Due Process; Equal Protection; Apportionment of
Representation; Disqualification of Officers; Public Debt; Enforcement

U.S.C.A. Const. Amend. XIV

AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND IMMUNITIES; DUE PROCESS; EQUAL PROTECTION;
APPOINTMENT OF REPRESENTATION; DISQUALIFICATION OF OFFICERS; PUBLIC DEBT; ENFORCEMENT

Currentness

Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned among the several States according to their respective numbers, counting the
whole number of persons in each State, excluding Indians not taxed. But when the right to vote at any election for the choice of
electors for President and Vice President of the United States, Representatives in Congress, the Executive and Judicial officers
of a State, or the members of the Legislature thereof, is denied to any of the male inhabitants of such State, being twenty-one
years of age, and citizens of the United States, or in any way abridged, except for participation in rebellion, or other crime, the
basis of representation therein shall be reduced in the proportion which the number of such male citizens shall bear to the whole
number of male citizens twenty-one years of age in such State.

Section 3. No person shall be a Senator or Representative in Congress, or elector of President and Vice President, or hold any
office, civil or military, under the United States, or under any State, who, having previously taken an oath, as a member of
Congress, or as an officer of the United States, or as a member of any State legislature, or as an executive or judicial officer of
any State, to support the Constitution of the United States, shall have engaged in insurrection or rebellion against the same, or
given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law, including debts incurred for payment of
pensions and bounties for services in suppressing insurrection or rebellion, shall not be questioned. But neither the United States
nor any State shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion against the United States,
or any claim for the loss or emancipation of any slave; but all such debts, obligations and claims shall be held illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.
<Section 1 of this amendment is further displayed in separate documents according to subject matter,>
<see USCA Const Amend. X1V, § 1-Citizens>

<see USCA Const Amend. X1V, § 1-Privileges>
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RCW 5.60.060
Who is disqualified—Privileged communications.

(1) A spouse or domestic partner shall not be examined for or against his or her spouse or domestic
partner, without the consent of the spouse or domestic partner; nor can either during marriage or during the
domestic partnership or afterward, be without the consent of the other, examined as to any communication
made by one to the other during the marriage or the domestic partnership. But this exception shall not apply
to a civil action or proceeding by one against the other, nor to a criminal action or proceeding for a crime
committed by one against the other, nor to a criminal action or proceeding against a spouse or domestic
partner if the marriage or the domestic partnership occurred subsequent to the filing of formal charges against
the defendant, nor to a criminal action or proceeding for a crime committed by said spouse or domestic
partner against any child of whom said spouse or domestic partner is the parent or guardian, norto a
proceeding under chapter 71.05 or 71.09 RCW: PROVIDED, That the spouse or the domestic partner of a
person sought to be detained under chapter 71.05 or 71.09 RCW may not be compelled to testify and shall
be so informed by the court prior to being called as a witness.

(2)(a) An attorney or counselor shall not, without the consent of his or her client, be examined as to
any communication made by the client to him or her, or his or her advice given thereon in the course of
professional employment.

(b) A parent or guardian of a minor child arrested on a criminal charge may not be examined as to a
communication between the child and his or her attorney if the communication was made in the presence of
the parent or guardian. This privilege does not extend to communications made prior to the arrest.

(3) A member of the clergy, a Christian Science practitioner listed in the Christian Science Journal, or
a priest shall not, without the consent of a person making the confession or sacred confidence, be examined
as to any confession or sacred confidence made to him or her in his or her professional character, in the
course of discipline enjoined by the church to which he or she belongs.

(4) Subject to the limitations under RCW 71.05.217 (6) and (7), a physician or surgeon or osteopathic
physician or surgeon or podiatric physician or surgeon shall not, without the consent of his or her patient, be
examined in a civil action as to any information acquired in attending such patient, which was necessary to
enable him or her to prescribe or act for the patient, except as follows:

(a) In any judicial proceedings regarding a child's injury, neglect, or sexual abuse or the cause thereof;
and

(b) Ninety days after filing an action for personal injuries or wrongful death, the claimant shall be
deemed to waive the physician-patient privilege. Waiver of the physician-patient privilege for any one
physician or condition constitutes a waiver of the privilege as to all physicians or conditions, subject to such
limitations as a court may impose pursuant to court rules.

(5) A public officer shall not be examined as a witness as to communications made to him or her in
official confidence, when the public interest would suffer by the disclosure.

(6)(a) A peer supporter shall not, without consent of the peer support services recipient making the
communication, be compelled to testify about any communication made to the peer supporter by the peer
support services recipient while receiving individual or group services. The peer supporter must be
designated as such by their employing agency prior to providing peer support services. The privilege only
applies when the communication was made to the peer supporter while acting in his or her capacity as a peer
supporter. The privilege applies regardless of whether the peer support services recipient is an employee of
the same agency as the peer supporter. Peer support services may be coordinated or designated among first
responder agencies pursuant to chapter 10.93 RCW, interlocal agreement, or other similar provision,
provided however that a written agreement is not required for the privilege to apply. The privilege does not
apply if the peer supporter was an initial responding first responder, department of corrections staff person, or
jail staff person; a witness; or a party to the incident which prompted the delivery of peer support services to
the peer support services recipient.
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(b) For purposes of this section:

(i) "First responder" means:

(A) A law enforcement officer;

(B) A limited authority law enforcement officer;

(C) Afirefighter,;

(D) An emergency services dispatcher or recordkeeper;

(E) Emergency medical personnel, as licensed or certified by this state;

(F) A member or former member of the Washington national guard acting in an emergency response
capacity pursuant to chapter 38.52 RCW, or

(G) A coroner or medical examiner, or a coroner's or medical examiner's agent or employee.

(i) "Law enforcement officer" means a general authority Washington peace officer as defined in RCW
10.93.020.

(i) "Limited authority law enforcement officer" means a limited authority Washington peace officer as
defined in RCW 10.93.020 who is employed by the department of corrections, state parks and recreation
commission, department of natural resources, liquor and cannabis board, or Washington state gambling
commission.

(iv) "Peer support services recipient" means:

(A) A first responder;

(B) A department of corrections staff person; or

(C) A jail staff person.

(v) "Peer supporter" means:

(A) A first responder, retired first responder, department of corrections staff person, or jail staff person
or a civilian employee of a first responder entity or agency, local jail, or state agency who has received
training to provide emotional and moral support and services to a peer support services recipient who needs
those services as a result of an incident or incidents in which the peer support services recipient was involved
while acting in his or her official capacity or to deal with other stress that is impacting the peer support
services recipient's performance of official duties; or

(B) A nonemployee who has been designated by the first responder entity or agency, local jail, or state
agency to provide emotional and moral support and counseling to a peer support services recipient who
needs those services as a result of an incident or incidents in which the peer support services recipient was
involved while acting in his or her official capacity.

(7) A sexual assault advocate may not, without the consent of the victim, be examined as to any
communication made between the victim and the sexual assault advocate.

(a) For purposes of this section, "sexual assault advocate" means the employee or volunteer from a
community sexual assault program or underserved populations provider, victim assistance unit, program, or
association, that provides information, medical or legal advocacy, counseling, or support to victims of sexual
assault, who is designated by the victim to accompany the victim to the hospital or other health care facility
and to proceedings concerning the alleged assault, including police and prosecution interviews and court
proceedings.

(b) A sexual assault advocate may disclose a confidential communication without the consent of the
victim if failure to disclose is likely to result in a clear, imminent risk of serious physical injury or death of the
victim or another person. Any sexual assault advocate participating in good faith in the disclosing of records
and communications under this section shall have immunity from any liability, civil, criminal, or otherwise, that
might result from the action. In any proceeding, civil or criminal, arising out of a disclosure under this section,
the good faith of the sexual assault advocate who disclosed the confidential communication shall be
presumed.

(8) A domestic violence advocate may not, without the consent of the victim, be examined as to any
communication between the victim and the domestic violence advocate.

(a) For purposes of this section, "domestic violence advocate" means an employee or supervised
volunteer from a community-based domestic violence program or human services program that provides

information, advocacy, counseling, crisis intervention, emergency shelter, or support to victims of domestic
A-037
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violence and who is not employed by, or under the direct supervision of, a law enforcement agency, a
prosecutor's office, or the child protective services section of the department of children, youth, and families
as defined in RCW 26.44.020.

(b) A domestic violence advocate may disclose a confidential communication without the consent of
the victim if failure to disclose is likely to result in a clear, imminent risk of serious physical injury or death of
the victim or another person. This section does not relieve a domestic violence advocate from the
requirement to report or cause to be reported an incident under RCW 26.44.030(1) or to disclose relevant
records relating to a child as required by RCW 26.44.030(15). Any domestic violence advocate participating in
good faith in the disclosing of communications under this subsection is immune from liability, civil, criminal, or
otherwise, that might result from the action. In any proceeding, civil or criminal, arising out of a disclosure
under this subsection, the good faith of the domestic violence advocate who disclosed the confidential
communication shall be presumed.

(9) A mental health counselor, independent clinical social worker, or marriage and family therapist
licensed under chapter 18.225 RCW may not disclose, or be compelled to testify about, any information
acquired from persons consulting the individual in a professional capacity when the information was
necessary to enable the individual to render professional services to those persons except:

(a) With the written authorization of that person or, in the case of death or disability, the person's
personal representative;

(b) If the person waives the privilege by bringing charges against the mental health counselor licensed
under chapter 18.225 RCW,

(c) In response to a subpoena from the secretary of health. The secretary may subpoena only records
related to a complaint or report under RCW 18.130.050;

(d) As required under chapter 26.44 or 74.34 RCW or RCW 71.05.217 (6) or (7); or

(e) To any individual if the mental health counselor, independent clinical social worker, or marriage and
family therapist licensed under chapter 18.225 RCW reasonably believes that disclosure will avoid or
minimize an imminent danger to the health or safety of the individual or any other individual; however, there is
no obligation on the part of the provider to so disclose.

(10) An individual who acts as a sponsor providing guidance, emotional support, and counseling in an
individualized manner to a person participating in an alcohol or drug addiction recovery fellowship may not
testify in any civil action or proceeding about any communication made by the person participating in the
addiction recovery fellowship to the individual who acts as a sponsor except with the written authorization of
that person or, in the case of death or disability, the person's personal representative.

(11)(a) Neither a union representative nor an employee the union represents or has represented shall
be examined as to, or be required to disclose, any communication between an employee and union
representative or between union representatives made in the course of union representation except:

(i) To the extent such examination or disclosure appears necessary to prevent the commission of a
crime that is likely to result in a clear, imminent risk of serious physical injury or death of a person;

(i) In actions, civil or criminal, in which the represented employee is accused of a crime or assault or
battery;

(i) In actions, civil or criminal, where a union member is a party to the action, the union member may
obtain a copy of any statement previously given by that union member concerning the subject matter of the
action and may elicit testimony concerning such statements. The right of the union member to obtain such
statements, or the union member's possession of such statements, does not render them discoverable over
the objection of the union member;

(iv) In actions, regulatory, civil, or criminal, against the union or its affiliated, subordinate, or parent
bodies or their agents; or

(v) When an admission of, or intent to engage in, criminal conduct is revealed by the represented
union member to the union representative.

(b) The privilege created in this subsection (11) does not apply to any record of communications that
would otherwise be subject to disclosure under chapter 42.56 RCW.
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(c) The privilege created in this subsection (11) may not interfere with an employee's or union
representative's applicable statutory mandatory reporting requirements, including but not limited to duties to
report in chapters 26.44, 43.101, and 74.34 RCW.

(d) For purposes of this subsection:

(i) "Employee" means a person represented by a certified or recognized union regardless of whether
the employee is a member of the union.

(if) "Union" means any lawful organization that has as one of its primary purposes the representation
of employees in their employment relations with employers, including without limitation labor organizations
defined by 29 U.S.C. Sec. 152(5) and 5 U.S.C. Sec. 7103(a)(4), representatives defined by 45 U.S.C. Sec.
151, and bargaining representatives defined in RCW 41.56.030, and employee organizations as defined in
RCW 28B.52.020, 41.59.020, 41.80.005, 41.76.005, 47.64.011, and 53.18.010.

(i) "Union representation" means action by a union on behalf of one or more employees it represents
in regard to their employment relations with employers, including personnel matters, grievances, labor
disputes, wages, rates of pay, hours of employment, conditions of work, or collective bargaining.

(iv) "Union representative" means a person authorized by a union to act for the union in regard to
union representation.

(v) "Communication" includes any oral, written, or electronic communication or document containing
such communication.

[ 2024 ¢ 295 s 6; 2023 ¢ 202 s 2. Prior: 2020 ¢ 302s 113;2020c 42s 1;2019¢c 98s 1; 2018 c 165 s 1;
prior: 2016 sp.s. ¢ 29 s 402; 2016 sp.s.c 24 s 1; 2012 ¢c 29 s 12; 2009 c 424 s 1; 2008 c 6 s 402; 2007 c
472 s 1; prior: 2006 ¢ 259 s 2; 2006 ¢ 202 s 1; 2006 ¢ 30 s 1; 2005 c 504 s 705; 2001 c 286 s 2;1998c 72 s
1;,1997 ¢ 338 s 1; 1996 ¢ 156 s 1; 1995 ¢ 240 s 1; 1989 ¢ 271 s 301; prior: 1989 c 10 s 1; 1987 ¢ 439 s 11;
1987 ¢ 212 s 1501; 1986 ¢ 305 s 101; 1982 ¢c 56 s 1; 1979 ex.s. ¢ 215 s 2; 1965 ¢c 13 s 7; Code 1881 s 392;
1879 p 118 s 1; 1877 p 86 s 394; 1873 p 107 s 385; 1869 p 104 s 387; 1854 p 187 s 294; RRS s 1214. Cf.
1886 p 73 s 1]

NOTES:

Rules of court: Cf. CR 43(g).

Effective date—2024 ¢ 295 s 6: "Section 6 of this act is necessary for the immediate preservation
of the public peace, health, or safety, or support of the state government and its existing public institutions,
and takes effect immediately [March 26, 2024]." [ 2024 ¢ 295 s 7.]

Findings—2023 ¢ 202: "The legislature finds that:

(1) Labor unions have fiduciary duties to act on behalf of the employees they represent in regard
to employment relations with public-sector and private-sector employers, including personnel matters,
grievances, labor disputes, wages, rates of pay, hours of employment, conditions of work, and collective
bargaining.

(2) The discharge of those duties fosters industrial peace, human dignity, and the continued
improvement of the employment relationship, with benefits to employees, employers, and the general public.

(3) The effective discharge of those duties depends on employees' confidence that their
confidential communications with their union representatives in the course of union representation will be
protected against disclosure, and that unions' internal deliberations concerning their representational duties
be protected against disclosure so that unions may engage in the balancing that is necessary to carry out
their duty to all members.

(4) To effectuate the public policy favoring effective collective bargaining, it is necessary to protect
confidential union—employee communications in the course of union representation against disclosure, except
in the rare circumstances where disclosure appears necessary to prevent injury from a crime or when legal
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claims are brought in formal proceedings against unions. The creation of a union—employee privilege is
accordingly in the best interests of the state of Washington." [ 2023 ¢ 202 s 1.]

Effective dates—2016 sp.s. ¢ 29: See note following RCW 71.05.760.
Short title—Right of action—2016 sp.s. ¢ 29: See notes following RCW 71.05.010.
Part headings not law—Severability—2008 ¢ 6: See RCVW 26.60.900 and 26.60.901.

Intent—2006 ¢ 259: "The legislature intends, by amending RCW 5.60.060, to recognize that
advocates help domestic violence victims by giving them the support and counseling they need to recover
from their abuse, and by providing resources to achieve protection from further abuse. Without assurance
that communications made with a domestic violence advocate will be confidential and protected from
disclosure, victims will be deterred from confiding openly or seeking information and counseling, resulting in a
failure to receive vital advocacy and support needed for recovery and protection from abuse. But investigative
or prosecutorial functions performed by individuals who assist victims in the criminal legal system and in other
state agencies are different from the advocacy and counseling functions performed by advocates who work
under the auspices or supervision of a community victim services program. The legislature recognizes the
important role played by individuals who assist victims in the criminal legal system and in other state
agencies, but intends that the testimonial privilege not be extended to individuals who perform an
investigative or prosecutorial function." [ 2006 ¢ 259 s 1.]

Findings—Intent—Severability—Application—Construction—Captions, part headings,
subheadings not law—Adoption of rules—Effective dates—2005 ¢ 504: See notes following RCW
71.05.027.

Alphabetization—Correction of references—2005 ¢ 504: See note following RCW 71.05.020.

Recommendations—Application—Effective date—2001 ¢ 286: See notes following RCW
71.09.015.

Severability—1997 ¢ 338: "If any provision of this act or its application to any person or
circumstance is held invalid, the remainder of the act or the application of the provision to other persons or
circumstances is not affected." [ 1997 ¢ 338 s 74]

Effective dates—1997 ¢ 338: "This act is necessary for the immediate preservation of the public
peace, health, or safety, or support of the state government and its existing public institutions, and takes
effect July 1, 1997, except sections 10, 12, 18, 24 through 26, 30, 38, and 59 of this act which take effect July
1, 1998." [ 1997 ¢ 338 s 75.]

Finding—Evaluation—Report—1997 ¢ 338: See note following RCW 13.40.0357.
Severability—1989 ¢ 271: See note following RCW 9.94A.510.

Preamble—Report to legislature—Applicability—Severability—1986 ¢ 305: See notes
following RCW 4.16.160.

Severability—1982 ¢ 56: "If any provision of this act or its application to any person or
circumstance is held invalid, the remainder of the act or the application of the provision to other persons or
circumstances is not affected." [ 1982 ¢ 56 s 2.]
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http://app.leg.wa.gov/RCW/default.aspx?cite=71.05.760
http://app.leg.wa.gov/RCW/default.aspx?cite=71.05.010
http://app.leg.wa.gov/RCW/default.aspx?cite=26.60.900
http://app.leg.wa.gov/RCW/default.aspx?cite=26.60.901
http://app.leg.wa.gov/RCW/default.aspx?cite=5.60.060
https://lawfilesext.leg.wa.gov/biennium/2005-06/Pdf/Bills/Session%20Laws/House/2848-S.SL.pdf?cite=2006%20c%20259%20s%201
http://app.leg.wa.gov/RCW/default.aspx?cite=71.05.027
http://app.leg.wa.gov/RCW/default.aspx?cite=71.05.020
http://app.leg.wa.gov/RCW/default.aspx?cite=71.09.015
https://lawfilesext.leg.wa.gov/biennium/1997-98/Pdf/Bills/Session%20Laws/House/3900-S3.SL.pdf?cite=1997%20c%20338%20s%2074
https://lawfilesext.leg.wa.gov/biennium/1997-98/Pdf/Bills/Session%20Laws/House/3900-S3.SL.pdf?cite=1997%20c%20338%20s%2075
http://app.leg.wa.gov/RCW/default.aspx?cite=13.40.0357
http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.510
http://app.leg.wa.gov/RCW/default.aspx?cite=4.16.160
https://leg.wa.gov/CodeReviser/documents/sessionlaw/1982c56.pdf?cite=1982%20c%2056%20s%202

5/6/25, 3:31 PM RCW 5.60.060: Who is disqualified—Privileged communications.
Maternal mortality review panel—Attendees and participants: RCW 70.54.450.

Nonsupport or family desertion, spouse or domestic partner as witness: RCW 26.20.071.

Optometrist—Client, privileged communications: RCW 18.53.200.
Psychologist—Client, privileged communications: RCW 18.83.110.

Report of abuse of children: Chapter 26.44 RCW.

https://app.leg.wa.gov/rcw/default.aspx?cite=5.60.060
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Petition for Review
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