
FILED 

SUPREME COURT 

STATE OF WASHINGTON 

5fl/2025 3:18 PM 

BY SARAH R. PENDLETON 

CLERK 

NO.1041365 

SUPREME COURT OF THE STATE OF WASHINGTON 

NO. 83526-2 

COURT OF APPEALS, DIVISION ONE 
OF THE STATE OF WASHINGTON 

MICHAEL A. SNYDER, individually, 

Respondent, 

V. 

VIRGINIA MASON MEDICAL CENTER, 

Petitioner, 

JARED BRANDENBERGER, MD, AND JOHN AND JANE 

DOE PHYSICIANS, UNKNOWN JOHN AND JANE DOE 

NURSES, 

Defendants 

PETITION FOR REVIEW 

Rhianna M. Fronapfel, WSBA No. 38636 

Michael F. Madden, WSBA No. 87 4 7 

BENNETT BIGELOW & LEEDOM, P.S. 

601 Union Street, Suite 1500 

Seattle WA 98101 

(206) 622-5511 

Attorneys for Petitioner Virginia 

Mason Medical Center 



TABLE OF CONTENTS 

I. IDENTITY OF PETITIONER ............................ 1 

II. DECISION BELOW ......................................... 1 

III. ISSUES PRESENTED ....................................... 1 

IV. STATEMENT OF THE CASE ............................ 2 

A. Procedural Background -Trial Court ................ 2 

B. Procedural Background -Court of Appeals ........... 6 

V. ARGUMENT ................................................. 8 

A. Loudon has never been extended to physicians who 

are accused of negligence ................................. 8 

B. None of the policies underlying Loudon validly 

apply here ................................................... 11 

C. The physicians' ongoing obligation to cooperate 

with VMMC and the common interest of the parties 

allows for privileged communications ................. 16 

D. No other jurisdiction imposes similar restrictions .. 19 

E. The Court of Appeals' extension of Loudon violates 

Equal Protection and Due Process ..................... 20 

VI. CONCLUSION .............................................. 24 

-11-



TABLE OF AUTHORITIES 

Page(s) 

Washington Cases 

Barry v. USAA, 
98 Wn. App. 199,989 P.2d 1172 (1999) ................................ 4 

Carson v. Fine, 
123 Wn.2d 206, 867 P.2d 610 (1994) ............................. 12, 13 

David v. Brakstad, 
120 Wn. App. 1024 (unpublished, 2004) ............................. 10 

Estate of Essex v. Grant Cty. Pub. Hosp. Dist. No., 1, 
3 Wn.3d 1, 546 P.3d 407 (2024) ........................................... 21 

Ford v. Chaplin, 
61 Wn. App. 896, 812 P.2d 532 (1991) ................................ 10 

Hermanson v. MultiCare, 
196 Wn.2d 578, 475 P.3d 484 (2020) ....................... 10, 11, 17 

Kittitas County v. Allphin, 
195 Wn. App. 355,381 P.3d 1202 (2016) ............................ 18 

Loudon v. Mhyre, 
110 Wn.2d 675, 756 P.2d 138 (1988) ............................ passim 

Mayer v. Huesner, 
126 Wn. App. 114, 107 P.3d 152 (2005) .............................. 14 

Newman v. Highland Sch. Dist. No. 203, 
186 Wn.2d 769,381 P.3d 1188 (2016) ....................... 4, 11, 16 

Nguyen v. Dep't of Health, 
144 Wn.2d 516, 29 P.3d 689 (2001) ..................................... 23 

Pappas v. Holloway, 
114 Wn.2d 198, 787 P.2d 30 (1990) ..................................... 22 

Smith v. Orthopedics Int'!, Ltd., P.S., 
170 Wn.2d 659, 244 P.3d 939 (2010) ................. 10, 12, 13, 14 

Snyder v. Virginia Mason Medical Center, 
29 Wn. App. 2d 1035 (2024) .................................................. 8 

Snyder v. Virginia Mason Medical Center, 
2025 WL 1023776 (April 5, 2025) ......................................... 8 

-111-



Youngs v. PeaceHealth, 

179 Wn.2d 645, 316 P.3d 1035 (2014) ................. 9, 10, 11, 20 

Out of State Cases 

Morgan v. County of Cook, 

625 N.E.2d 136 (Ill. App. Ct. l d  Dist. 1993) ....................... 19 
White v. Behlke, 

65 Pa. D. & C. 4th 479 (Lacka. Co. 2004) ........................... 19 
Wilson v. IHC Hospitals, Inc., 

289 P.3d 369 (Utah 2012) ..................................................... 19 

Federal Cases 

Geders v. United States, 

425 U.S. 80, 96 S. Ct. 1330, 47 L. Ed. 2d 592 (1976) .......... 14 
In re Bieter Co., 

16 F.3d 929 (8th Cir. 1994) .................................................. 11 
Infosystems, Inc. v. Ceridian Corp., 

197 F.R.D. 303 (E.D. Mich. 2000) ....................................... 16 
Lindsey v. Normet, 

405 U.S. 56, 92 S. Ct. 862 ( l  972) ................................... 22, 23 
Nutramax Labs., Inc. v. Twin Labs. Inc., 

183 F.R.D. 458 (D. Md. 1998) .............................................. 14 
Royal v. Harnage, 

826 So.2d 332 (Fla 2nd DCA 2002) ..................................... 19 
United States v. Graf, 

610 F.3d 1148 (9th Cir. 2010) .............................................. 11 
United States v. Mass. Inst. of Technology, 

129 F.3d 681 (1st Cir. 1997) ................................................... 4 
United States v. Philip Morris Inc., 

212 F.R.D. 418 (D.D.C. 2002) .............................................. 23 

Constitutional Amendments 

Fourteenth Amendment (1868) ...................................... 2, 22, 24 

-lV-



Rules and Regulations 

RAP 13.4 .................................................................................... I 
GR 14.1 ..................................................................................... IO 

-v-



I. IDENTITY OF PETITIONER 

Petitioner Virginia Mason Medical Center (VMMC) 

petitions for review of the Court of Appeals decision issued April 

5, 2025. 

II. DECISION BELOW 

VMMC seeks review of the portion of Division One's 

April 7, 2025, opinion holding that the rule articulated in Loudon 

v. Mhyre 110 Wn.2d 675, 756 P.2d 138 (1988), prohibits ex parte 

contact between VMMC counsel or its claims managers and 

former employees alleged to be at fault, for whom VMMC is 

alleged to be vicariously liable. 

III. ISSUES PRESENTED 

The following issues warrant review under RAP 13 .4(b )(1 ), 

(3), and ( 4). 

1. Does Loudon prohibit ex parte communications between 

counsel for a defendant hospital or its claims managers and non

party physicians formerly employed by the hospital, who 

plaintiff alleges were at fault and for whom the hospital is 

vicariously liable? 

2. Is a defendant hospital permitted to protect from discovery 
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communications between hospital counsel, its claims managers, 

and counsel for that formerly employed physician, where the 

hospital and physician have a shared interest in defending the 

physician's care, and owe ongoing obligations to each other to 

coordinate in the defense of claims? 

3. Does the Court of Appeals' decision unconstitutionally 

burden VMMC's and its affiliated physicians' rights to Equal 

Protection and Due Process under the Fourteenth Amendment? 

IV. STATEMENT OF THE CASE 

A. Procedural Background - Trial Court 

Mr. Snyder sued VMMC and his attending surgeon, Dr. 

Brandenberger, along with "John and Jane Doe Physicians," 

alleging injuries resulting from an attempt to place a dialysis 

catheter. CP 1-3. Mr. Snyder says these allegations were 

sufficient to put VMMC on notice that the conduct of all its 

providers involved in the procedure was at issue. CP 588-89, 

991. VMMC recognized that, in addition to Dr. Brandenberger, 

three physicians who it employed at the time of the procedure 

were involved in the attempt to place or remove the catheter and 

were likely targets of Mr. Snyder's claims. CP 3 971-72. Dr. 

2 



Downey was a junior resident who initially tried to place the 

catheter, under the supervision of a senior resident, Dr. Chew, 

and Dr. Brandenberger, the attending surgeon. Dr. Aranson, a 

vascular surgeon, was called to assist the other physicians after 

they realized that the catheter was misplaced. CP 2188-89. 

Although Drs. Aranson, Chew, and Downey were no 

longer its employees, VMMC was obligated to defend and 

indemnify them against malpractice claims arising during their 

employment. CP 1532. In turn, as consideration for providing 

them with defense and indemnity against post-termination 

malpractice claims, the physicians were obligated to "fully 

cooperate" with VMMC and its counsel with respect to the 

defense of "any claims or suits." Id. Accordingly, VMMC 

contacted each of the physicians to offer them counsel and asked 

attorney Jennifer Oetter to advise them. CP 1247, 1255. 

VMMC offered them separate counsel because it was 

concerned that they might be later substituted for the "Doe" 

physicians identified in the complaint or, if not named, would 

certainly be alleged to have caused Mr. Snyder's injuries. 

VMMC was further concerned that, despite their obligation to 
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cooperate with VMMC, Newman v. Highland Sch. Dist. No. 203, 

186 Wn.2d 769,381 P.3d 1188 (2016), might be read to prohibit 

VMMC's counsel from having privileged communications with 

them. CP 4427. The physicians agreed to have Ms. Oetter 

represent them and she appeared for them at their depositions. 

CP 590-591. Mr. Snyder's counsel understood that Ms. Oetter 

represented the doctors, not VMMC, and did not object to her 

doing so. CP 2856. 

At the time the physicians agreed to be represented by Ms. 

Oetter, VMMC had contracted with Western Litigation to 

manage claims and potential claims against VMMC and the 

providers it insured. As is standard, Ms. Oetter reported to 

Western Litigation and VMMC on a confidential basis, as did the 

lawyers representing VMMC.1 CP 3390-91, 3971-72. VMMC 

and Western Litigation did not direct counsel's efforts, attempt 

1See Barry v. USAA, 98 Wn. App. 199, 204, 989 P.2d 1172 
(1999) ( communications between insured, insurer, and defense 
counsel privileged); also United States v. Mass. Inst. of 
Technology, 129 F.3d 681, 684-85 (1st Cir. 1997) 
( communications between insured, insurer-appointed counsel, 
and insurer stand within a "magic circle" protected by the 
attorney-client privilege). 
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to dictate their strategy, or otherwise coordinate their efforts, 

however. See Id; CP 4078-79. VMMC's counsel had no ex 

parte contacts with Ms. Getter's clients. CP 1113, 1244-45. Ms. 

Getter's work product was not shared with the lawyer 

representing VMMC, or vice versa. CP 1113, 1760. 

After she learned that Mr. Snyder's experts had given 

deposition testimony critical of the care provided by Drs. 

Aranson and Chew, Ms. Getter asked Mr. Snyder's counsel for 

transcripts of their depositions so that she could advise her clients 

regarding next steps. CP 2308, 2319-20, 2328. After her request 

was rejected, Western Litigation provided them. CP 433. 

After the transcripts were offered in support of Dr. 

Aranson's successful motion to intervene, Mr. Snyder launched 

discovery to VMMC and Dr. Aranson, premised on the theory 

that VMMC violated Loudon by providing the transcripts to Ms. 

Getter. CP 550. VMMC and Dr. Aranson moved for a protective 

order, CP 430, 494, which led to review by a discovery master of 

documents reflecting communications between VMMC defense 

counsel and the physicians or their counsel, or between VMMC, 

5 



Western Litigation, and the doctors or their counsel. CP 1244-

45. 

Based on the discovery master's review, the trial court 

ordered production of certain documents reflecting 

communications between VMMC or Western Litigation and the 

physicians or their counsel, stating, "[t]he Court is unaware of 

any joint representation agreement or other means by which 

Jennifer Oetter had a privileged relationship with counsel for 

and/or representatives of Virgina Mason." CP 1242. The trial 

court reiterated this ruling in a second order dated October 29. 

2021. CP 2090-91. 

As trial approached and its counsel recognized that these 

rulings were preventing effective trial preparation, VMMC asked 

for permission to communicate with the formerly employed 

physicians. CP 2187. Despite an umebutted showing that Mr. 

Snyder had put the conduct of each physician at issue, see id., 

VMMC's request was denied. CP 2557-58. 

B. Procedural Background - Court of Appeals 

VMMC sought discretionary review of three trial court 

orders concerning the application of Loudon. In the first two of 
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those orders, the trial court ruled that Loudon prohibited VMMC 

risk managers (who manage claims against the hospital) and 

Western Litigation (VMMC's third party claims administrator) 

from communicating with three formerly employed physicians 

and their lawyer, notwithstanding the fact that 

plaintiff/respondent (Mr. Snyder) sought to hold the hospital 

liable for their actions and the fact that these physicians were 

contractually entitled to representation paid for by VMMC. In 

contravention of what is standard practice for insurers and self

insurers, the trial court further ruled that Loudon prohibited 

VMMC from arranging for the doctors to be represented by 

counsel and that VMMC and Western Litigation could not 

communicate with counsel for the physicians. CP 2185-86; 

2088-92. The third order, entered shortly before trial, prohibited 

any ex parte contact between counsel representing VMMC and 

the three physicians or their lawyer. CP 2557-58. 

The Court of Appeals accepted review, and ultimately 

affirmed the orders, stating: "[w]e hold that the trial court 

correctly determined that the Loudon rule applies and prohibits 

ex parte contact between VMMC counsel and the former 
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employee nonparty physicians" and "[w]e affirm the trial court's 

conclusion that the Loudon rule prohibited ex parte contact 

between VMMC and the nonparty physicians." Slip Op. at 2 and 

28.2 

V. ARGUMENT 

A. Loudon has never been extended to physicians 

who are accused of negligence. 

The Court of Appeals held that Loudon extends to any 

treating physician, including those allegedly at fault, unless an 

"exception" applies. Slip. Op. at 10. In combination with its 

apparent holding that Loudon prohibited VMMC from arranging 

for the physicians to have counsel and from communicating with 

their lawyer, the Court of Appeals effectively held that when a 

health organization is sued based on vicarious liability for acts of 

providers who have left employment, the organization (including 

2 The Court of Appeals initially issued an unpublished decision 
on February 5, 2024. Snyder v. Virginia Mason Medical Center, 
29 Wn. App. 2d 1035 (2024). Both parties sought 
reconsideration and Mr. Snyder moved to publish. Over a year 
later, the Court denied reconsideration, issued a substitute 
opinion, and granted the motion to publish in part. See Snyder v. 
Virginia Mason Medical Center, 2025 WL 1023776 (April 5, 
2025), attached hereto at Appendix A00 1-031. 
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those who provide insurance coverage for those providers) 

cannot-without permission of plaintiffs counsel-notify them 

of the suit, provide relevant records, interview them regarding 

the events in question, or even arrange for them to have counsel. 

Instead, at least under Mr. Snyder's view of the trial 

court's rulings, the providers' first notice that their care is at issue 

will come when and if they are subpoenaed to testify at 

deposition or trial, an event for which they cannot effectively 

prepare because they do not have access to records and do not 

know the allegations against them. This holding represents an 

unprecedented extension of Loudon, unwarranted by any 

legitimate interest of the patient but which significantly burdens 

the ability of hospitals, physicians, and other providers to defend 

themselves. It is particularly harmful to teaching hospitals, such 

as VMMC, because residents and fellows typically complete 

training within three or four years and therefore often have left 

employment by the time suit is commenced. 

In medical malpractice cases decided before Youngs v. 

PeaceHealth, 179 Wn.2d 645, 316 P.3d 1035 (2014), Loudon 

was applied only to non-party treating physicians not alleged to 
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be at fault. Smith v. Orthopedics Int'!, Ltd., P.S., 170 Wn.2d 659, 

244 P.3d 939 (2010); Ford v. Chaplin, 61 Wn. App. 896, 812 

P.2d 532 (1991); David v. Brakstad, 120 Wn. App. 1024 (2004) 

(unpublished).3 Youngs was no different. The issue there and in 

the linked Glover case was whether counsel for the defendant 

hospitals could have ex parte contact with employed physicians 

not alleged to be at fault. 

Contrary to the suggestion of the Court of Appeals, the 

Youngs and Glover plaintiffs did not claim that Loudon applied 

to "unnamed but blamed" physicians. Rather, they agreed that 

Loudon did not bar contact with such unnamed but blamed 

providers. Youngs, 179 Wn.2d at 654-656. As a result, the 

Youngs court had no occasion to consider extending Loudon to 

allegedly at fault physicians. 

Close examination of Hermanson v. MultiCare, 196 

Wn.2d 578, 475 P.3d 484 (2020) shows that it also did not 

address whether Loudon applies to targeted providers for whom 

a hospital is vicariously liable. Because it found the physician in 

3 GR 14.l(a) 
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question to be the functional equivalent of an employee and 

therefore covered by Youngs, the Court did not reach that 

question. Hermanson, 196 Wn.2d at 591. The Court did, 

however, cite favorably to In re Bieter Co., 16 F.3d 929,938 (8th 

Cir. 1994) and United States v. Graf, 610 F.3d 1148, 1159 (9th 

Cir. 2010), which recognized that the corporate attorney-client 

privilege extends to nonemployees "who possess a significant 

relationship to the [client] and the [client]' s involvement in the 

transaction that is the subject of legal services." Hermanson, 196 

Wn.2d at 589 (internal quotes and citations omitted).4 

B. None of the policies underlying Loudon validly 
apply here. 

Mr. Synder posits that Loudon prohibits any contact 

between hospitals and non-employee physicians that potentially 

redounds to "their patient's detriment." Answer to Mot. for 

Reconsideration, p. 4. This assertion, unrebutted by the Court of 

4 Any tension between these statements and Newman, where a 
five-justice majority rejected the rationale stated in Bieter in 
favor of a supposedly brightline rule while the dissent argued for 
the more flexible approach taken in cases like Bieter and Graf, is 
another reason why Supreme Court review is appropriate. 
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Appeals, represents a fundamental misunderstanding of Loudon. 

Loudon was premised on the existence of a fiduciary relationship 

between physician and patient, and corresponding expectation of 

privacy. Loudon, 110 Wn.2d at 679. But, as even the Court of 

Appeals acknowledged (Slip. Op. at 15), there is no risk in this 

case of infringing on the interests identified in Loudon. Because 

they were not involved in Mr. Synder's care before or after the 

hospitalization during which the alleged negligence took place, 

the three formerly employed physicians whose care is at issue do 

not possess privileged but irrelevant information about him. 

Loudon at 678. Nor is there any risk of "chilling" future 

treatment. Id. at 680. And, because plaintiff alleges they were 

negligent, privilege is waived regarding information that is 

relevant to those claims and defenses. Carson v. Fine, 123 

Wash.2d 206, 219 867 P.2d 610 (1994). 

Recognizing that the fundamental concerns behind the 

Loudon rule are absent here, the Court of Appeals justified its 

ruling based on this statement in Smith v. Orthopedics 

International, 170 Wn.2d 659, 668, 244 P.3d 939 (2010): 
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If a nonparty treating physician receives information from 
defense counsel prior to testifying as a fact witness, there 
is an inherent risk that the nonparty treating physician's 
testimony will to some extent be shaped and influenced by 
that information. 

In so doing, the lower court ignored the context in which 

this statement was made. Smith involved a subsequent treating 

physician whose care was not at issue. Accordingly, the patient 

had not waived all protections arising from that relationship and 

was entitled to protect the "trust and faith" involved in that 

relationship. Smith, 170 Wn.2d at 669. Based on the record 

before it, this Court was concerned that defense counsel was 

attempting to convert the subsequent treating physician-who 

frequently appeared as such in malpractice cases-into a defense 

expert, in possible violation of the limitations imposed by Carson 

v. Fine, 123 Wash.2d 206, 867 P.2d 610 (1994). 

The situation is entirely different when the patient calls 

physicians' care into question by accusing them of negligence. 

"Once a patient decides to file a medical malpractice action and 

disclose that which had been confidential, she cannot insist on 

continued confidentiality from her physicians regarding the 

condition at issue based on the fiduciary nature of their 

13 



relationship." Id. at 219; Mayer v. Huesner, 126 Wn. App. 114, 

121, 107 P.3d 152 (2005) ("Once [the plaintiff] raised her 

medical condition, she effectively waived her confidentiality 

concerns"). The same is true of any concern about the physician 

testifying as an expert, because the physician is permitted to offer 

both fact testimony and expert opinion regarding their own care. 

Smith, 170 Wn.2d at 668. 

The lower court's reasorung raises both practical and 

constitutional concerns. In general, "the work product doctrine 

protects legitimate efforts to prepare a case, which include 

preparation of witnesses for deposition and trial testimony." 

Nutramax Labs., Inc. v. Twin Labs. Inc., 183 F.R.D. 458, 461, 

469 (D. Md. 1998) ("no competent counsel can afford to ignore 

reviewing with witnesses the documents which relate to critical 

issues"). The scope of these legitimate efforts is broader where 

the witness is an expert or a client representative. Id. 

There is, of course, "an important ethical distinction 

between discussing testimony and seeking improperly to 

influence it." Geders v. United States, 425 U.S. 80, 96 S. Ct. 

1330, 1336, 47 L. Ed. 2d 592 (1976). In general, cross-

14 



examination is the proper vehicle by which the opposing party 

may test whether a witness has been subject to undue influence. 

Id. 

In this case, there is no indication that counsel appointed 

by VMMC to represent the physicians crossed any lines when 

preparing for their depositions. Likewise, there is no reason to 

believe that counsel for VMMC will do anything improper, if 

allowed to meet with them and their lawyer. Rather than 

preventing unethical practices, what Mr. Snyder advocates, and 

what the Court of Appeals' opinion will be read by some to 

support, is the idea that physicians in the same or similar 

positions must testify without the benefit of effective 

preparation, including without the ability to review pertinent 

records and without knowing the nature of the claims against 

them. In other words, they will be subject to ambush by 

plaintiffs counsel, who will in tum argue to the jury that 

hospitals are bound by the non-party doctors' unprepared 

testimony. 

15 



C. The physicians' ongoing obligation to cooperate 
with VMMC and the common interest of the 
parties allows for privileged communications. 

If Loudon 's application to unnamed but blamed physicians 

depends on the ability of the physicians and hospital to engage in 

privileged communications, as the Court of Appeals opinion 

suggests, such a privilege exists here. VMMC is contractually 

obligated to provide legal counsel to its insured physicians, and 

its insured physicians are in tum obligated to "fully cooperate 

with VMMC and/or its insurers and appointed defense counsel 

in the defense of any claims or suits ... " CP 1525. 

Newman recognized that privilege may exist between an 

employer and a prior employee where the employee owes "a 

continuing duty to the corporation." 186 Wn.2d at 781, n.2. 

Newman cited Infosystems, Inc. v. Ceridian Corp., 197 F.R.D. 

303, 306 (E.D. Mich. 2000), where the court said: 

[T]here may be situations where the former employee 
retains a present connection or agency relationship with 
the client corporation, or where the present-day 
communication concerns a confidential matter that was 
uniquely within the knowledge of the former employee 
when he worked for the client corporation, such that 
counsel's communications with this former employee must 
be cloaked with the privilege in order for meaningful fact
gathering to occur. 

16 



Id. (citations omitted). 

Here, the physicians and VMMC's shared interest in 

defending against Mr. Snyder's allegations creates a common 

interest privilege that shields communications between them. 

The Court of Appeals' refusal to recognize a common interest 

privilege was based on a misreading of Hermanson. Slip Op. at 

19-20. First, although Hermanson rejected the idea that 

hospitals can avoid Loudon restrictions by entering into a joint 

representation agreement with any treating physician, the Court 

reiterated that Loudon does not prohibit communications with 

physicians who have direct knowledge of the events allegedly 

leading to liability. Hermanson, 196 Wn.2d at 590, n. l .  

Relatedly, the Court in Hermanson did not have occasion 

to address whether Loudon prohibits communications between 

counsel for a hospital and separate counsel for a physician whose 

care is at issue in the case. These communications would 

otherwise be subject to a common interest privilege, which the 

lower court refused to recognize based on what it characterized 

as an unchallenged trial court "finding" that there was no 

17 



common interest agreement between the physicians and VMMC. 

The trial court made no such finding of fact. CP 1242. 

More importantly, the trial court's comment and the 

appeals court's acceptance of it as binding reflected a 

misunderstanding of the applicable law. No formal agreement is 

required to establish common interest privilege. See, e.g., Kittitas 

County v. Allphin, 195 Wn. App. 355, 368, 381 P.3d 1202 

(2016). Here, it is apparent that all requirements to assert 

common interest were present: (1) VMMC and the physicians 

had a common interest in responding to and evaluating the merit 

of Mr. Snyder's claims; (2) communications to and from their 

counsel to VMMC and Western Litigation were made in 

furtherance of that interest; and (3) they did not waive privilege 

as to those communications. Rather, throughout the case, they 

asserted privilege as to confidential communications from their 

respective counsel to VMMC and Western Litigation, which the 

trial court honored in some limited respects. CP 2185. 

18 



D. No other jurisdiction imposes similar 
restrictions. 

Our research has revealed no other jurisdiction that 

imposes similar restrictions on the ability of healthcare 

organizations and providers to defend themselves. Rather, well

reasoned decisions of other jurisdictions support the ability of 

hospitals and their counsel to speak ex parte with those providers 

whose care gives rise to liability, regardless of current 

employment relationship. See, e.g. , Royal v. Harnage, 826 So.2d 

332, 334 (Fla 2nd DCA 2002) (physician/patient privilege did 

not prohibit counsel for two defendant providers from speaking 

with previously employed doctor "because all three were 

involved in the treatment of the patient giving rise to the potential 

malpractice claim"); Wilson v. IHC Hospitals, Inc., 289 P.3d 

369, 396 (Utah 2012); White v. Behlke, 65 Pa. D. & C. 4th 479 

(Lacka. Co. 2004) Morgan v. County of Cook, 625 N.E.2d 136 

(Ill. App. Ct. l d  Dist. 1993) (each permitting ex parte contact 

between hospitals and physicians for whom the hospital was 

alleged to be vicariously liable). 
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E. The Court of Appeals' extension of Loudon 
violates Equal Protection and Due Process. 

If the unnamed but blamed physicians involved here were 

still employed by VMMC (or a related entity), counsel for 

VMMC could have ex parte and privileged communications with 

them under Youngs. Under the ruling below, because they are no 

longer VMMC employees, counsel for VMMC cannot contact 

the physicians or their counsel except in depositions or at trial. 

In essence, Loudon 's application becomes a matter of timing 

rather than substance. 

Furthermore, as interpreted by plaintiffs, and not 

addressed by the Court of Appeals, Loudon means that VMMC 

counsel cannot, without opposing counsel's permission, contact 

the physicians to investigate what happened, provide them with 

the medical records they created, or receive information their 

personal counsel has gathered that would assist in defending their 

common interest. Apparently, the defense cannot even contact 

the witnesses to schedule their testimony, identify exhibits about 

which the witness may be questioned, or inform the witness of 

limine rulings. 
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As illustrated by the following scenarios, under the Court 

of Appeals' decision, Loudon 's application turns entirely on 

factors unrelated to protection of the patient/physician 

relationship: 

• If a hospital and a physician are named as co-defendants, 

they, their lawyers, and insurers can have confidential 

communications, regardless of the physicians' 

employment status and regardless of whether they are 

jointly or separately represented. 

• If only the hospital is sued, it can have privileged 

communications with any of its employed physicians who 

may have direct knowledge of relevant events, including 

those allegedly at fault. 5 

• If plaintiff, as is more common after this Court's Essex 

decision,6 chooses not to name a non-employed or 

5 The decision below provides no guidance regarding situations 
where counsel communicates with a physician during 
employment or while a named party and that physician 
subsequently leaves employment or is dropped from the suit. 

6 Estate of Essex v. Grant Cty. Pub. Hosp. Dist. No. 1, 3 Wn.3d 
1, 546 P.3d 407 (2024). 
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previously employed physician as a defendant, and alleges 

the hospital is vicariously liable for the acts of that 

physician, all contact with that physician is prohibited. 

No other category of civil litigant suffers under these 

impairments, including those-such as churches and law firms

that must maintain confidentiality of information obtained during 

the professional relationship. For example, Pappas v. Holloway, 

114 Wn.2d 198, 208, 787 P.2d 30 (1990), holds that a civil suit 

against one attorney waives privilege as to all other involved 

lawyers, reasoning that to hold otherwise "would in effect enable 

them [clients] to use as a sword the protection which the 

Legislature awarded them as a shield." There is no rational basis 

to treat defendant-health care providers differently than others 

who also are required to maintain an evidentiary privilege on 

behalf of another (e.g., priests and lawyer). Thus, the Court of 

Appeals' extension of Loudon fails even minimal scrutiny under 

the Equal Protection Clause of the Fourteenth Amendment. See, 

e.g., Lindsey v. Normet, 405 U.S. 56, 79, 92 S. Ct. 862, 877 

(1972) (state court rule irrationally infringed on ability to 

appeal). 

22 



Further, in a case where VMMC's liability will tl.illl 

largely on the testimony of the formerly employed physicians, 

the "no contact" restriction imposed by the Court of Appeals' 

holding is fundamentally unfair and, if applied as Mr. Snyder 

contends and the Court of Appeals appears to endorse, violates 

Due Process by infringing on hospitals' ability to defend 

themselves. Lindsey, 405 U.S. at 66 (Due process requires that 

there be an opportunity to present every available defense). 

Unwarranted limits on counsel's ability to confer with witnesses 

fall under this rubric. See United States v. Philip Morris Inc., 212 

F.R.D. 418, 420 (D.D.C. 2002) (In a civil case, "[T]here are 

clearly constitutional overtones and concerns about any 

interference with or limitation on the ability of counsel to confer 

with her witnesses (whether client or not)"). 

The ruling below also unconstitutionally burdens the 

physicians' constitutionally protected interests. See Nguyen v. 

Dep 't of Health, 144 Wn.2d 516, 527-29, 29 P.3d 689 (2001) 

("The individual's interest in a professional license is 

profound ... [A physician's] professional license clearly 

represents a property interest to which due process protections 
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apply ... Moreover this court has recognized a doctor has a liberty 

interest in preserving his professional reputation that is entitled 

to protection under the Fourteenth Amendment"). By prohibiting 

them from contact with the hospital, the decision below 

materially interferes with the ability of the physicians to protect 

their property and liberty interests in their licenses, reputations, 

and ability to obtain medical staff privileges or insurance. 

VI. CONCLUSION 

The Court of Appeals erroneously extended Loudon in a 

way not justified by any legitimate interest in protecting the 

patient/physician relationship, and in so doing unconstitutionally 

burdened the ability of hospitals and physicians to defend 

themselves. Because the decision below conflicts with this 

Court's decisions applying Loudon, and raises important 

constitutional and public policy issues, review by this Court is 

critically necessary. Accordingly, VMMC requests that the 

Court grant review and reverse the Court of Appeals. 
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F I LED 
4/7/2025 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN TH E COU RT OF APPEALS OF TH E STATE OF WAS H I N GTON 

M ICHAEL K. SNYDER,  i nd ivid ua l ly ,  

Respondent ,  

V .  

VI RG I N IA MASON MED ICAL 
CENTER,  

Petitioner ,  

JARED BRAN DENBERGER,  MD ,  and 
JOHN and JAN E DOE PHYS IC IANS ,  
U N KNOWN JOHN and  JAN E DOE 
N U RSES,  

Defendants . 

No .  83526-2- 1  

D IVIS ION ONE  

O P I N ION PUBL ISHED  I N  PART 

CHUNG ,  J .  - M ichael Snyder fi led su it aga inst Vi rg i n ia Mason Med ical 

Center (VMMC) for med ical neg l igence based on i nj u ries i ncu rred after h is aorta 

was punctu red du ring surg ica l p lacement of a d ia lys is catheter. Three of the 

physic ians i nvo lved in h is care are no longer emp loyed by VMMC,  but are 

i nsured by VMMC for act ions aris ing out of the care they provided du ring the i r  

emp loyment .  Du ring d iscovery, i t  came to  l i ght that VMMC counsel had engaged 

in ex parte contact with the nonparty physic ians .  

Th is case , which comes to th is cou rt on d iscret ionary review, concerns the 

app l icat ion of Loudon v .  Mhyre , 1 1 0 Wn .2d 675 , 756 P .2d 1 38 ( 1 998) , which 

proh ib its defense counsel i n  a personal i nj u ry case from ex parte contact with 
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p la i ntiff's non-party treat ing physic ians .  Th is case also ra ises the issues of 

whether a showing of prejud ice is requ i red for sanct ions for Loudon vio lat ions 

and whether a fa i l u re to screen a hosp ita l qua l ity improvement comm ittee 

member from l it igation precl udes the protect ion of i nformation from d iscovery 

under Wash i ngton 's hosp ita l qua l ity improvement (Q I )  statute , RCW 70 .4 1 .200 .  

We ho ld  that the tria l  cou rt correctly determ ined that the Loudon ru le 

app l ies and proh ib its ex parte contact between VMMC counsel and the former 

emp loyee nonparty physic ians .  We a lso conclude that the party that v io lated 

Loudon does not have the bu rden of estab l ish ing that the vio lat ion d id not resu lt 

i n  p rejud ice ,  but the extent to which the patient can show prejud ice remains a 

factor beari ng on the appropriate sanction . F ina l ly ,  wh i le screen i ng Q I  comm ittee 

members from defense counsel in a ma lpractice act ion a l lows hospita ls to 

engage in the i r  statutory Q I  ob l igations wh i le sti l l  p reserv ing Loudon protect ions ,  

fa i l u re to screen does not operate as a waiver of the Q I  protection .  We therefore 

affi rm the tria l  cou rt's ru l i ngs regard i ng the appl icab i l ity of Loudon and remand for 

fu rther proceed ings .  

BACKGROUND  

The a l legat ions i n  the underlyi ng comp la int 1 are as fo l lows : O n  

January 1 6 , 20 1 8 ,  Snyder underwent a mu lt i-faceted surg ica l p rocedu re inc lud ing 

p lacement of  a subclavian d ia lys is catheter at  VMMC.  Dr .  Jared Brandenberger 

1 As th is case is before us on d iscretionary review of  pretria l  orders re lati ng to  d iscovery , 
the backg round information here in  regard i ng  the i ncident that gave rise to the lawsu it d raws from 
the a l legations i n  Snyder's compla i nt . 
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was the lead surgeon.  During placement, the catheter migrated into Snyder's 

chest. Due to this complication, a vascular surgeon was called to the operating 

room to assist. When the catheter was removed, Snyder's blood pressure 

dropped and he became unstable. He suffered a massive hemorrhage 

necessitating sign ificant surgical repair, as well as a prolonged cardiac arrest 

requiring 20 to 30 minutes of resuscitation. Snyder incurred permanent and 

disabling injuries, including a "watershed brain injury." 

Snyder filed suit against VMMC, Dr. Brandenberger, and unknown 

physicians and nurses, al leging l iabil ity under common law and statutory 

negligence, corporate negligence, respondeat superior, and res ipsa loquitur. In  

April 2020, VMMC disclosed a l ist of approximately 1 00 treating health care 

providers who might testify in the case, but did not identify the physicians' roles in 

the surgery. The list was accompanied by the statement: "The identity of those 

persons and the relevant knowledge they may possess is more readily available 

to plaintiff's counsel than defense counsel because plaintiff knows the 

involvement those providers have had and plaintiffs counsel can contact those 

providers while defense counsel cannot." 

During d iscovery, Snyder learned that Dr. Aranson was the vascular 

surgeon who had been called in to assist, and medical residents Ors. Weslee 

Chew and Molly Downey had been involved in placement of the catheter. All 

three physicians subsequently left VMMC for employment elsewhere. VMMC 

3 
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l isted al l  three among the witnesses identified as treating physicians its counsel 

"cannot" contact. 

VMMC is self-insured and, under the terms of its employment contract, 

provides professional liabi lity insurance to physicians accused of medical 

negligence arising out of care provided within the course and scope of their 

employment. In such cases, VMMC must provide legal counsel to the physicians. 

The physician must fully cooperate with VMMC, its insurers, and appointed 

defense counsel in any claim or suit. Upon discovering that Ors. Aranson,  Chew, 

and Downey were involved in providing the allegedly negligent care and would 

l ikely be deposed in the lawsuit, pursuant to its contractual obligations, VMMC 

hired separate counsel for their representation. VMMC contacted the three 

physicians to notify them of the litigation and assignment of counsel. VMMC 

contracted with Western Litigation to manage claims and potential claims against 

VMMC and their providers that it insured. The physicians' separate counsel 

reported to Western Litigation and VMMC, as did VMMC's counsel. 

In  addition, Michael Glenn ,  Chief Medical Officer (CMO) at VMMC at the 

time, decided to meet personally with Dr. Chew, who by that time had moved to 

Prosser, Washington. In  his capacity as CMO, Dr. Glenn was on VMMC's quality 

oversight committee and also met monthly with the person in charge of the 

residency program. Dr. Glenn had been told Dr. Chew had taken the 

complications in Snyder's case "very hard" and that he knew he would be upset 

about the litigation and wanted to support h im,  as well as explain that the fact 

4 
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that VMMC reta i ned separate counsel for h im d id not mean "that we were 

b laming h im or hang i ng h im out to d ry . "  Dr .  G lenn stated he decided to be the 

one to meet with h im ,  g iven h is ro le as CMO,  and that he d id not d iscuss the 

surgery or deta i ls  of the l it igation with Dr .  Chew. 

During deposit ions ,  Snyder's expert witnesses offered test imony that Dr .  

Aranson's act ions du ring surgery caused the i nj u ry .  When Dr .  Aranson's counsel 

u nsuccessfu l ly requested cop ies of the expert transcripts from p la i ntiff, VMMC 

provided the transcripts to  h is counse l .  Dr .  Aranson d i rected h is counsel to  fi le a 

motion to i ntervene i n  order to protect h is interests . The court a l lowed Dr .  

Aranson to i ntervene as an i nd ivid ua l  defendant .  The c la ims aga inst Dr .  Aranson 

i nd ivid ua l ly were eventua l ly d ism issed as barred by the statute of l im itations ,  but 

the c la ims aga inst VMMC for h is conduct were a l lowed to continue .  

After Dr .  Aranson i ntervened , Snyder made a d iscovery request for any 

commun icat ions with nonparty healthcare providers i nvo lved i n  h is treatment, as 

wel l  as any jo int defense ag reements , retent ion ag reements ,  b i l l i ng gu ide l i nes , 

and consent or  confl ict waivers with any of the non party hea lth care providers 

i nvo lved inc lud ing Ors .  Aranson , Chew, and Downey. VMMC moved for a 

protective order .  Snyder rep l ied that " it became unequ ivoca l ly clear" that by 

d isclos ing the expert deposit ion transcripts ,  VMMC and phys ic ians' counsel had 

"vio lated the proh ib it ion i n  Loudon v. Mhyre , 1 1 0 Wn .2d 675 ( 1 988) on ex parte 

contacts between defendant and p la i ntiff's treat ing phys ician . "  

5 
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The tria l  cou rt appointed a Special Master to review mater ia ls prod uced by 

VMMC and to identify any responses " re levant to the issue of [VMMC's] ex parte 

commun ication"  with Snyder's non-party treat ing physic ians .  The Special Master 

identified 30 documents that constituted ex parte commun ications .  I n  September 

202 1 , the court ordered VMMC to prod uce the documents identified by the 

Special Master to Snyder ,  overru l i ng  VMMC's privi lege object ions .  Snyder fi led a 

motion to d i rect the Special Master to prod uce a l l  records to the tria l  cou rt for 

reeva luation . On October 202 1 , the court set a CR 1 6  conference and reserved 

ru l i ng , but provided ana lys is making it clear that it be l ieved VMMC had vio lated 

the Loudon proh ib it ion and that the common i nterest privi lege d id not override the 

cons iderations of Loudon and its progeny. After the CR 1 6  conference ,  in 

November 202 1 , the tria l  cou rt aga in  reserved ru l i ng  on i n  camera review but 

concl uded that the parties were bound by its ana lys is of the scope of the Loudon 

vio lat ion i n  the October 202 1 order .  Accord i ng ly ,  the court ordered VMMC to 

prod uce to Snyder a privi lege log VMMC had provided to the Special Master and 

to prod uce to the court for i n  camera review any correspondence from hospita l 's  

counsel to the Special Master that had not yet been provided to Snyder. 

VMMC then moved the court to a l low ex parte privi leged commun ications 

with Ors .  Aranson ,  Downey, and Chew. VMMC also fi led a notice of d iscret ionary 

review of the court's prior order .  The matter was stayed pend ing reso l ut ion of the 

motion to a l low ex parte commun ications .  On January 7, 2022 , the tria l  cou rt 
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den ied the motion ,  and VMMC amended its notice of d iscret ionary review to 

inc lude the den ia l . 

VMMC prod uced the privi lege log as requ i red by the court order .  Snyder 

renewed h is motion to d i rect the Special Master to prod uce a l l  subm itted 

documents for in camera review. The court den ied the mot ion by order dated 

February 1 1 ,  2022 . Snyder fi led a notice of d iscretionary review of th is decis ion . 

The court subsequently g ranted Snyder's mot ion for reconsideration on March 24 

and ordered the Special Master to submit a l l  documents to the court under sea l .  

Snyder also fi led a motion to  enforce and  compel d iscovery of  qua l ity 

assu rance documents identified by VMMC i n  its privi lege log as protected by the 

QI Comm ittee privi lege i n  RCW 70 .4 1 .200(3) . After reviewing the documents , the 

tria l  cou rt concl uded the documents were protected under the Q I  Comm ittee 

privi lege and den ied the request on February 22 , 2022 . On March 1 4 , in a 

"cond it iona l "  not ice of d iscretionary review, Snyder sought review of th is decis ion 

as wel l  as the February 1 1  order denyi ng i n  camera review. 

Snyder then moved for defau lt j udgment aga inst VMMC as a sanct ion for 

Loudon vio lations .  On March 1 8 , 2022 , the tria l  cou rt den ied the motion without 

prejud ice ,  because "th is cou rt lacks the i nformation to determ ine if the vio lat ion 

substantia l ly prejud iced p la i ntiff. " On March 28, Snyder amended h is notice of 

d iscretionary review to also seek review of th is decis ion . 

A comm issioner of th is cou rt reviewed the motions for d iscret ionary 

review. VMMC's motion was g ranted on the narrow issue of "whether Loudon 
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proh ib its defense hospita l 's  counsel from commun icati ng ex parte with the non

party physic ians whose a l leged ly neg l igent care g ives rise to the hospita l 's  

l i ab i l ity . "  As to Snyder's motion ,  wh i le it d id not meet the g rounds for d iscretionary 

review, i nvoking the i nterests of jud ic ia l  economy, the comm iss ioner a l lowed 

Snyder to brief, for the court's consideration as appropriate , two issues:  "whether 

a showing of prej ud ice is requ i red for sanct ions for Loudon vio lat ions and 

whether and to what extent a Q I  comm ittee member's part icipation i n  the 

l it igation precl udes the hospita l 's assert ions of the Q I  privi lege . "  The 

comm iss ioner conso l idated the petit ions for our review. 

D I SCUSS ION 

I .  Appl ication of Loudon to VMMC's Ex Parte Commun icat ions with 
Snyder's Nonparty Physic ians 

VMMC seeks review of the tria l  cou rt's orders of October 29,  202 1 , 

November 1 9 , 202 1 , and January 7 ,  2022 , that conc lude that Loudon proh ib its 

hosp ita l counsel from commun icati ng ex parte with the th ree nonparty 

physic ians ,  Ors .  Aranson ,  Chew, and Downey. We review a superior cou rt's 

d iscovery order for abuse of d iscretion .  T .S .  v .  Boy Scouts of Am . ,  1 57 Wn .2d 

4 1 6 ,  423 , 1 38 P . 3d 1 053 (2006) . A super ior cou rt abuses its d iscret ion where the 

court's decision was man ifestly un reasonable or made for untenable reasons .  & 

Further , a super ior court abuses its d iscret ion if its decis ion is based on the 

wrong lega l  standard ,  or  on an improper understand ing of the law. & at 423-24 . 

A tria l  cou rt's i nterpretat ion of statutes and j ud ic ia l  decis ions constitute issues of 

8 
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law that we review de nova . Hermanson v. Mu ltiCare Health Sys . ,  I nc . , 1 96 

Wn .2d 578 ,  585 , 475 P . 3d 484 (2020) . 

The statutory physic ian-patient privi lege protects physic ians from be ing 

compel led , without the consent of  the i r  patient, to  "be examined in  a civi l act ion 

as to any i nformation acqu i red i n  attend ing such patient , which was necessary to 

enable h im or her to prescribe or act for the patient . " RCW 5 .60 . 060(4) . A patient 

waives the privi lege by fi l i ng  a personal i nj u ry su it .  RCW 5 .60 . 060(4) (b) . Such 

waiver2 of the privi lege " is not absol ute , however, but is l im ited to med ical 

i nformat ion re levant to the l it igation . "  Loudon , 1 1 0 Wn .2d at 678. "The danger of 

an ex parte i nterview is that it may resu lt i n  d isclosure of i rre levant, p rivi leged 

med ical i nformation . . . .  The p la i ntiff's i nterest in avoid ing such d isclosure can 

best be protected by a l lowing p la i ntiff's counsel an opportun ity to partic ipate i n  

phys ic ian i nterviews and ra ise appropriate object ions . "  Loudon , 1 1 0 Wn .2d at 

678 . Thus ,  Loudon estab l ished that in a persona l  i nj u ry action , "defense counsel 

may not engage in ex parte contacts with a p la i ntiff's phys icians . "  19.. at 682 . 

Stated another way, "Loudon clearly estab l ishes a patient-p la i ntiff's rig ht to 

supervise h is nonparty physic ian 's commun ications with oppos ing counse l . "  

Youngs v.  PeaceHealth , 1 79 Wn .2d 645 ,  660 ,  3 1 6  P . 3d 1 035 (20 1 4) .  

2 At the t ime of Loudon , the physic ian-patient privi lege d i d  not inc lude a waiver provis ion , 
but a "j udge-made wa iver . . .  was a l ready we l l  estab l ished when Loudon was decided . "  You ngs 
v. PeaceHea lth , 1 79 Wn.2d 645 ,  657-58, 3 1 6  P . 3d 1 035 (20 1 4) .  Subseq uent to Loudon ,  i n  1 986 
and 1 987 ,  the leg is latu re amended the physic ian-pat ient privi lege to i nc lude an automatic wa iver 
90 days after a p la intiff fi les a cla im for personal  i nj u ry or wrongfu l  death . kl at 658; RCW 
5 .60 . 060(4) .  

9 
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"By protect ing aga inst the d isclosure of i nformat ion irrelevant to the 

l it igation , the Loudon ru le fu rthers a pr imary pu rpose of the patient privi lege 

statute-protect ing patient confident ia l ity-even though the p la i ntiff has waived 

the absol ute privi lege from d iscovery about relevant matters . "  Youngs , 1 79 

Wn .2d at 659 (emphasis added) .  I n  add it ion to fu rtheri ng the patient's 

confident ia l ity i nterest, the Youngs court recogn ized th ree "d isti nct functions" that 

the Loudon ru le also serves : it p rotects the doctor-patient fid uciary re lationsh ip ;  it 

p rotects the physic ian 's i nterest in avoid ing i nadvertent wrongfu l  d isclosures ; and 

" it a ids i n  proper tria l  adm in istration ,  p revent ing the occas ion from aris ing where 

defense counsel m ight be ca l led to testify as an impeachment witness . " � at 

659-60 .  

In  Youngs,  1 79 Wn .2d at  650 , the court "created an exception" to the 

Loudon ru le when it confl icts with the corporate attorney-cl ient privi lege .  

Hermanson ,  1 96 Wn .2d at 586 (describ ing Youngs) . The  court considered 

whether "Loudon bars ex parte commun icat ions between a phys ic ian and h is or 

her employer's attorney where the employer is a corporat ion and named 

defendant whose corporate attorney-cl ient privi lege l i kely extends to the 

phys ician . "  Youngs,  1 79 Wn .2d at 650 . This requ i red the court to balance the 

patient-physic ian i nterests defi ned i n  Loudon with the pu rposes of the attorney

cl ient privi lege .  � Because,  the pu rposes of the attorney-cl ient privi lege are to 

" 'faci l itate[] the fu l l  development of facts essent ia l to proper representat ion of the 

cl ient [and] . . .  encourage[] lay[people] to seek early lega l  ass istance , ' " the 

1 0  
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attorney-cl ient privi lege can app ly to corporate counsel 's commun ications with 

nonmanager ia l  employees . Youngs , 1 79 Wn .2d at 662 (quoti ng Upjohn  Co. v. 

U n ited States , 449 U .S .  383 , 39 1 , 1 0 1 S .  Ct. 677 , 66 L .  Ed . 2d 584 ( 1 981  )) . The 

Youngs court noted that wh i le Loudon and Upjohn  protect d ifferent types of 

commun ication ,  they confl ict because 

certa i n  ex parte commun ications between a hospita l 's  corporate 
defense counsel and hosp ita l employees may be protected by 
Upjohn  but  barred by  Loudon . I ndeed , deprivi ng counsel of the 
ab i l ity to commun icate confidentia l ly with a c l ient damages the 
privi lege j ust as much as d isclos ing a prior commun ication 
[between phys ic ian and patient] does . 

Youngs,  1 79 Wn .2d at 662-63 .  The court resolved the confl ict by hold ing "that the 

corporate attorney-cl ient privi lege trumps the Loudon ru le where an ex parte 

i nterview enab les corporate counsel 'to determ ine what happened ' to trigger the 

l it igation . "  Youngs,  1 79 Wn .2d at 664 (quoti ng Upjohn ,  449 U . S .  at 392) . The 

court exp la i ned , 

U nder th is ru le ,  corporate defense counsel may have privi leged ex 
parte commun ications with a p la i ntiff's nonparty treat ing phys ic ian 
on ly where the commun ication meets the genera l  p rerequ is ites to 
app l icat ion of the attorney-cl ient privi lege ,  the commun ication is 
with a phys ic ian who has d i rect knowledge of the event or  events 
triggering the l it igation , and the commun icat ions concern the facts 
of the alleged negligent incident. The Loudon ru le sti l l  bars ex parte 
i nterviews as to i nformat ion about prior and subsequent treatment 
( i . e . , i nformation about the p la i ntiff's particu lar  vu lnerab i l it ies or the 
natu re of the p la i ntiff's recovery or d isab i l it ies) . This ru le stri kes the 
proper ba lance between the attorney-cl ient and phys ic ian-patient 
privi leges , l im it ing Loudon 's prophylact ic protect ions to the extent 
necessary to protect a corporate defendant's rig ht to fu l ly 
i nvestigate its potent ia l  l i ab i l ity . 
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Youngs,  1 79 Wn .2d at 664-65 .  The court concluded by " re iterat[ ing]  that the 

attorney-cl ient privi lege protects commun ications ,  but not the facts underlyi ng 

those commun ications . "  kl at 665 .  3 

I n  Newman v. H igh land School D istrict No .  203 ,  the Supreme Court l im ited 

the corporate attorney-cl ient privi lege ,  4 hold ing it d id not extend to former 

emp loyees . 1 86 Wn .2d 769,  780 , 38 1 P . 3d 1 1 88 (20 1 6) .  The court reasoned that 

former employees categorica l ly d iffer from cu rrent emp loyees with respect to the 

i nterests underlyi ng the attorney-cl ient privi lege ,  as term inat ion of the employer

emp loyee re lationsh ip  genera l ly means that the former employee can no longer 

b ind the employer and no longer owes a d uty of loya lty and confident ia l ity to the 

emp loyer. kl at 780 . "Without an ongo ing ob l igat ion between the former 

emp loyee and emp loyer that g ives rise to a pri ncipa l-agent re lationsh ip ,  a former 

emp loyee is no d ifferent from other th i rd-party fact witnesses to a lawsu it ,  who 

may be freely i nterviewed by either party . "  kl at 780-8 1 . 

I n  the Supreme Court's most recent case add ress ing the Loudon ru le ,  

Hermanson ,  the court a l lowed Mu ltiCare to have ex parte commun ications with a 

phys ic ian who was an independent contractor, not a Mu ltiCare emp loyee , 

pu rsuant to the attorney-cl ient privi lege .  1 96 Wn .2d at 58 1 . Relyi ng on Newman ,  

the  court reasoned that although the phys ician , Dr .  Patterson , was an  

3 The  You ngs cou rt also decl i ned to d isti ngu ish between written commun ications and  ex 
parte interviews . 1 79 Wn .2d at 665 (cit i ng  Sm ith v. Orthopedics l nt'I, Ltd . ,  1 70 Wn .2d 659 ,  244 
P . 3d 939 (20 1 0) ) .  

4 Newman was not  i n  the Loudon context and d id  not invo lve the physic ian-patient 
priv i lege;  it invo lved counsel for a school d istrict and former footbal l  coaches whose actions were 
a l leged to have g iven rise to p la intiff's i nj u ries. 1 86 Wn .2d at 774-76 . 
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independent contractor, he "mainta in [ed] a pr inc ipa l-agent re lationsh ip  with 

Mu ltiCare such that they shou ld be a l lowed to have ex parte commun ications 

l im ited by our ho ld ing i n  Youngs . "  Hermanson , 1 96 Wn .2d at 587-88 . "Mu ltiCare 

contro l [ led h is] conduct by ensuring he abide[d]  by Mu ltiCare's po l icies and 

procedu res , "  id . at 588-89 ,  and un l i ke most i ndependent contractors who work on 

a project-by-project bas is ,  Dr  Patterson "constantly perform[ed] work i n  a 

Mu ltiCare fac i l ity that is consistently mon itored by Mu ltiCare , "  so he was the 

"functiona l  equ iva lent" of a Mu ltiCare employee . & at 589-90 . Thus, the 

defendant hosp ita l was perm itted ex parte commun ications with the phys ician , 

" l im ited to the facts of the a l leged neg l igent event . "5 & at 590 . 

Here ,  the nonparty treat ing physic ians are former employees of the 

defendant hospita l .  Snyder contends that Loudon app l ies and the corporate 

attorney-cl ient privi lege does not a l low for ex parte commun icat ion with non

emp loyees . VMMC cla ims that the rat ionale of Loudon does not app ly "where the 

p la i ntiff has p laced the care of the targeted physic ians at issue ,  p rocla imed them 

5 I n  Hermanson ,  the p la i nt iff d id  not bri ng  cla ims for med ical malpractice , but for 
neg l igence ,  defamation/false l i g ht ,  fa lse imprisonment ,  violat ion of the physic ian-patient priv i lege,  
and unauthorized d isclosure of h is  health information . kl at 583 .  After Hermanson s ideswiped a 
veh icle and crashed i nto a uti l ity pole ,  he received care at a hosp ita l  owned by M u lt iCare ,  
i ncl ud i ng  from Dr. Patterson .  kl at  582 . Duri ng  h is treatment, an u n identified person at  the 
hospital gave h im  a blood test that showed a h i gh  b lood alcoho l  leve l ,  and someone reported th is  
information to the pol ice, who subsequently charged Hermanson with neg l igent d rivi ng and h it 
and ru n of the veh ic le .  kl at 582-83 .  
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h is lega l  adversaries , and thereby waived any phys ic ian/patient privi lege that 

wou ld otherwise app ly . " 

More specifica l ly ,  VMMC argues fi rst , that "Loudon does not bar contact 

between corporate counsel and providers whose care is said to g ive rise to 

vicarious l iab i l ity of the corporation . "  Brief of App .  at 28 .  Thus ,  VMMC seeks an 

exception to the Loudon ru le when the on ly treatment provided by the nonparty 

phys ic ian is the conduct at issue i n  the lawsu it .  But the Hermanson court 

cons idered-and rejected-the parties' arguments " regard i ng whether 

Mu ltiCare's a l leged vicarious l iab i l ity for [the physic ian 's] act ions affects whether 

Mu ltiCare and [the physic ian] shou ld be a l lowed to have ex parte 

commun ications . "  1 96 Wn .2d at 590 . The court exp la i ned , "Whether there is 

vicarious l iab i l ity between two defendants is separate from whether such parties 

may have ex parte commun ications with one another under evident iary privi lege . "  

� at 590 . When the physic ian i s  sti l l  an employee of the corporate defendant ,  o r  

mainta ins a pr inc ipal-agent re lationsh ip ,  as  i n  Hermanson ,  then Youngs app l ies , 

and the Loudon ru le g ives way to the attorney-cl ient privi lege .  But once the 

phys ic ian no longer reta ins that agency re lationsh ip ,  u nder Newman , they are 

th i rd-party fact witnesses to a lawsu it ,  and the attorney-cl ient privi lege does not 

1 4  

A-0 1 4  



No .  83526-2- 1/1 5 

protect the i r  commun ications with the i r  former employer-even if the ir  conduct is 

at issue i n  the lawsu it ,  as it was i n  Newman . See Newman , 1 86 Wn .2d at 774 . 6 

VMMC also suggests the rationale for barri ng ex parte contact under 

Loudon ru le does not app ly here .  7 VMMC argues that because Ors .  Aranson ,  

Chew, and  Downey had no post-d ischarge re lationsh ip  with Snyder that wou ld be 

"ch i l led" and because Snyder h imself p laced the care at issue ,  there was no 

danger that i rre levant, p rivi leged med ical i nformation wou ld be d isclosed . But the 

fact that Snyder brought su it based on the physic ians' conduct does not ent i rely 

waive the privi lege ;  " [w]a iver is not absol ute , however, but is l im ited to med ica l  

i nformat ion re levant to the l it igation . "  Loudon , 1 1 0 Wn .2d at 678 .  " [The Loudon 

court's] ana lys is makes clear that a waiver of the patient privi lege triggers ,  rather 

than cance ls ,  the Loudon protect ions . "  Youngs , 1 79 Wn .2d at 658 . Further , 

Loudon 's protect ions do not depend on whether the phys ic ian treated the patient 

6 In  Newman ,  the commun ications between corporate counsel and the former employees 
as to which the corporate defendant cla imed attorney-cl ient priv i lege occu rred after the former 
employees left the defendant's employment. See Newman ,  1 86 Wn.2d at 775-76 & n . 1 .  At the 
t ime of those commun ications ,  the non-employee witnesses were not represented by the counsel 
appointed by the corporate defendant. !!l at 774 (tria l  cou rt ru led that defendant school d istrict's 
counsel cou ld  not represent the non-employee witnesses i n  the futu re) .  Here ,  VM MC contacted 
the former employee physic ians after they had left VMMC's emp loyment to offer them the 
services of separate cou nsel .  The tria l  cou rt ordered production of documents reflect ing 
commun ications between VMMC or Western Lit igation and the physic ians or the i r  separate 
counsel .  

7 Further, VM MC's re l iance on Ho lbrook v. Weyerhaeuser Co. , 1 1 8 Wn .2d 306, 822 P .2d 
271  ( 1 992) ,  to suggest that Loudon does not apply is misp laced . Ho lbrook was an i ndustria l  
i nsurance cla im ,  for which the govern ing  statute states, " [a] I I  civi l act ions and civ i l  causes of 
action for such persona l  i nj u ries . . .  are hereby abol ished , "  except as provided i n  Chapter 5 1 . 04 
RCW. !!l at 3 1 0- 1 1 .  Then , RCW 5 1 . 04 . 0 1 0 expressly removes the physic ian-patient privi lege i n  
"a l l  hearings ,  actions ,  or proceed ings" i n  such  cases, whether before the  department, board of 
i ndustria l  i nsurance appeals ,  or a cou rt on appeal from the board . Th is statutory removal of 
priv i lege in th is particu lar k ind of case does not provide a basis for determ in i ng  the Loudon ru le 
shou ld not app ly to a med ical neg l igence case such as th is .  
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on ly once or has an ongo ing re lationsh ip ,  and Loudon does not requ i re an i nqu i ry 

i nto whether the commun ications between patient and phys ic ian i n  a specific 

case are i n  fact ch i l led . The underlyi ng prem ise of Loudon is that a physic ian who 

has treated the patient holds some i nformation that is re levant to the cla im ,  and 

there is a danger of d isclosure beyond that i nformation .  

Even i f  i n  fact the physic ian 's treatment was l im ited to the conduct that is 

at issue ,  and , th us ,  the phys ic ian has on ly i nformation re levant to the cla im ,  there 

are other hazards that the Loudon ru le is i ntended to prevent by l im it ing defense 

counse l 's ex parte contact with treat ing phys ic ians .  In a case such as th is ,  where 

the phys ic ians' conduct is the basis for the cla ims ,  the concern about ex parte 

contact is heightened because the hosp ita l has an i ncentive to shape the 

phys ic ians' p resentat ion of the re levant facts . The p l u ra l ity in Sm ith recogn ized 

th is add it iona l  hazard of ex parte contact :  " [P]erm itt ing contact between defense 

counsel and a nonparty treat ing phys ic ian outs ide the formal  d iscovery process 

underm ines the physic ian 's ro le as a fact witness because du ring the process the 

phys ic ian wou ld improperly assume a ro le aki n to that of an expert witness for 

the defense . "  1 70 Wn .2d at 668 .  Th is potent ia l  for the nonparty treat ing phys ic ian 

to assume the ro le of a non reta i ned expert for the defense cou ld ch i l l  

commun icat ions between patient and  phys ician . kl The p la i ntiff-patient may 

choose to waive the protect ion and a l low such ex parte contact ,  8 but defense 

8 This was the situat ion i n  both lawsu its that were consol idated i n  You ngs. P la intiff Marc 
You ngs d id not object to ex parte contacts between PeaceHealth 's defense counsel and the two 
doctors he identified whose conduct gave rise to h is  lawsu it , but he d id object to ex parte contact 
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counsel may not s imp ly decide on its own to engage i n  such ex parte contact 

without leave , as happened i n  th is case . 

VMMC argues that if Loudon does not app ly ,  app l icat ion of attorney-cl ient 

privi lege is not necessary to overcome it . App .  Reply at 1 7 . VMMC also suggests 

that Newman does not proh ib it ex parte contact with prior emp loyees , and , 

because its argument " is not premised on the existence of any attorney-cl ient 

privi lege between its counsel and the targeted providers , "  it may " 'freely 

i nterview[] ' " the phys ic ians ,  who are " 'no d ifferent from other th i rd-party fact 

witnesses . ' " Brief of App .  at 44 , 46 (quoti ng Newman , at 780-8 1 ) .  But th is 

argument comp lete ly s idesteps the core protect ion at issue here that l im its 

VMMC's ex parte contact in the fi rst p lace . The Loudon protect ion is g rounded 

not on ly i n  the phys ic ian-patient privi lege ,  but i n  the recogn it ion that "the 

' re lationsh ip  between physic ian and patient is 'a fid uciary one of the h ighest 

deg ree . . .  i nvolv[ ing]  every element of trust, confidence and good fa ith . ' " 

Youngs,  1 79 Wn .2d at 65 1 (quoting Sm ith v .  Orthoped ics I ntern . ,  Ltd . ,  1 70 

with any other physic ian who treated h im  at St. Joseph (a PeaceHea lth fac i l ity) , even though he 
had suggested i n  d iscovery responses that he might  br ing c la ims aga inst severa l  additiona l ,  
u n identified physic ians .  Youngs, 1 79 Wn .2d at  654 .  In  the compan ion case, p la intiff Aolan i G lover 
brought  su it based on treatment by Harborview emergency room staff . .!!l at 655 .  I n it ia l ly she 
objected to defense counsel 's ex parte commun ications with her treatment phys ic ians at 
Harborview outs ide the emergency department. Later, she removed her object ions to those 
contacts as long as those i nd iv idua ls were not shown any records of her subsequent care at UW 
Med ical Center (UWMC) . .!!l at 656. In response, the tria l  judge issued an order proh i b i t ing 
defense counsel from ex part contact with on ly her treati ng physic ians at UWMC . .!!l 
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Wn .2d 659 , 667 , 244 P . 3d 939 (20 1 0)) . The fid uciary re lationsh ip  does not 

d isappear when the physic ian leaves the employ of a particu lar  emp loyer. 9 

Having stated that its argument " is not premised on" the attorney-cl ient 

privi lege ,  VMMC contends the common i nterest privi lege app l ies , and that th is 

privi lege ,  too , trumps the Loudon protect ions .  Brief of App .  at 52 . But the tria l  

cou rt found VMMC had not estab l ished "any jo int representat ion ag reement or  

other means by which [physic ians' counsel] had a privi leged re lationsh ip  with 

counsel for and/or representatives for Vi rg i n ia Mason . "  "U nder the 'common 

i nterest' ru le ,  'commun ications exchanged between mu lt ip le parties engaged i n  a 

common defense remain privi leged under the attorney-cl ient privi lege . '  " Broyles 

v .  Thu rston County, 1 47 Wn . App .  409 , 442 , 1 95 P . 3d 985 , (2008) (quoti ng 

C . J . C .  v .  Corp .  of Catho l ic  B ishop of Yakima ,  1 38 Wn .2d 699 , 7 1 6 ,  985 P .2d 262 

( 1 999)) . The app l ication of the common i nterest doctri ne depends on a factual  

determ inat ion that a common interest or  jo int representat ion or defense 

ag reement exists . See Kittitas County v .  Al lph i n ,  1 95 Wn . App .  355 , 368 ,  38 1 

P . 3d 1 202 (20 1 6) (one of the requ i rements for app l icat ion of the common interest 

privi lege is that "the commun ication was made by separate parties in the cou rse 

of a matter of common i nterest or jo int defense") ; Morgan v. C ity of Fed . Way, 

1 66 Wn .2d 747 , 757 , 2 1 3 P . 3d 596 (2009) (Morgan fa i led to provide any 

evidence demonstrat ing a common lega l  i nterest) . VMMC d id not cha l lenge the 

9 In add it ion ,  VMMC's arg u ment ignores that the physic ians here are represented by 
counsel ,  and, th us ,  they may not "freely in terview" them ,  as eth ical ru les l im it d i rect contact with 
represented part ies. RPC 4 .2 .  
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tria l  cou rt's fi nd ing that there was no such ag reement. Therefore , we do not 

add ress whether the common i nterest doctri ne cou ld trump the Loudon 

protect ions and can be a basis for ex parte commun ications ,  as the factual  

record does not present th is issue .  

F ina l ly ,  VMMC argues that because it i nsures its physic ians for acts taken 

du ring the cou rse of the i r  employment, it must be a l lowed to contact its i nsureds .  

The  physic ians' emp loyment contracts ob l igated VMMC to  i nsure and  provide 

lega l  counsel for them . VMMC states that as the i r  " i nsurer , " VMMC arranged for 

the physic ians to have separate counsel and paid for the representation .  But an 

arrangement to pay for the representat ion does not equate to a privi lege to which 

the phys ic ian-patient privi lege and the Loudon protect ions must g ive way. The 

exception i n  Youngs re l ied on the important pu rposes for the attorney-cl ient 

privi lege ,  and the need for corporate counsel to determ ine what happened to 

trigger the l it igation . Youngs , 1 79 Wn .2d at 645 .  An ag reement to pay for a 

physic ian 's defense does not i nvo lve the same concerns or serve the same 

pu rposes as the corporate attorney-cl ient privi lege . 1 0  I ndeed , i n  Hermanson ,  our  

Supreme Court rejected the  argument that a corporat ion cou ld enter i nto a 

representat ion ag reement with the physic ian and thereby trump the Loudon ru le 

1 0  Whi le an i nsured's statements to i ts i nsurer are protected from d iscovery under  CR 
26(b) , the pu rpose for th is protect ion is not the same as the pu rposes underlyi ng the attorney
c l ient priv i lege.  See He idebri nk  v. Moriwak i ,  1 04 Wn .2d 392 , 400-0 1 , 706 P .2d 2 1 2  ( 1 985) 
(extens ion of work product protect ion u nder former CR 26(b)(3} , now CR 26(b)(4} ,  "comports with 
the pol icy of mainta i n i ng  certa i n  restra ints on bad fa ith , i rre levant and privi leged i nqu i ries and 
he lps to ensure the j ust and fa i r  resol ut ion of d isputes") .  
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and be a l lowed ex parte contact .  Hermanson , 1 96 Wn .2d at 590 n . 1 . 1 1  The court 

reasoned that th is argument "wou ld a l low any corporat ion to c i rcumvent a 

p la i ntiff's phys ic ian-patient privi lege by enteri ng i nto a representat ion ag reement 

with a treatment phys ician , rendering the physic ian-patient privi lege moot 

whenever the corporat ion chooses . " � We decl ine to l im it the Loudon proh ib it ion 

on ex parte contact. 

I n  sum , the Loudon ru le proh ib its ex parte contact with nonparty 

physic ians ,  u n less the commun icat ion is subject to the corporate attorney-cl ient 

privi lege .  "Loudon does not proh ib it the acqu is it ion of knowledge ;  it merely 

imposes proced u ra l  safeguards to prevent improper i nfluence or d isclosures . "  

Youngs,  1 79 Wn .2d at 670 . As the Loudon court noted , "any hardsh ip  [to] the 

defendants by havi ng to use formal  d iscovery procedu res outweighs the potent ia l  

r isks i nvo lved with ex parte i nterviews , "  and "[d]efendants may sti l l  reach the 

p la i ntiff's re levant med ical records , "  may conduct deposit ions ,  and "p la i ntiff's 

counsel may ag ree to an i nformal  i nterview with both counsel p resent . "  1 1 0 

Wn .2d at 680 . 

VMMC has not estab l ished any basis for d isregard i ng the Loudon ru le as 

app l ied to its commun ications with its former employees and nonparty fact 

1 1  Mu lt iCare had reta i ned counsel to jo i nt ly represent it , the physic ian who treated the 
p la i nt iff, and the physician 's employer, Trauma Trust , which was an entity created by Mu lt iCare ,  
even though the physic ian and h is  emp loyer were not  defendants to the action ,  and fi led a motion 
for a protective order a l lowi ng it to have ex parte commun ications with the physician . Hermanson ,  
1 96 Wn .2d a t  583 .  As  d iscussed above , t he  cou rt nonetheless ruled that M u lt iCare cou ld  engage 
i n  ex parte contact with the physician , l im ited to the facts of the a l leged neg l igent event ,  because 
under Youngs, the physic ian was the functiona l  eq u ivalent of an emp loyee , and, thus, was 
protected by the corporate attorney-c l ient privi lege. !Q,_ at 590 .  
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witnesses , Ors .  Aranson , Chew, or  Downey. The tria l  cou rt d id not err i n  

determ in ing that VMMC's ex  parte commun ications with Snyder's physic ians 

vio lated Loudon . 

1 1 .  Sanct ions for Loudon Vio lations 

As the tria l  cou rt properly determ ined VMMC had engaged i n  ex parte 

contact i n  v io lat ion of Loudon , we next add ress Snyder's chal lenge to the tria l  

cou rt's den ia l  of h is mot ion for defau lt judgment as a sanction , but l im ited to the 

issue on which the comm issioner a l lowed briefing : "whether a showing of 

prejud ice is requ i red for sanct ions for Loudon vio lations . "  

After the court concl uded that VMMC had vio lated Loudon , Snyder fi led a 

motion for defau lt judgment .  The tria l  cou rt den ied the motion without prej ud ice ,  

stat ing that "based upon the i nformat ion contai ned with i n  the record , a t  t h i s  t ime,  

th is cou rt lacks the i nformation to determ ine i f  the vio lat ion substant ia l ly 

prejud iced p la i ntiff. " Snyder contends the tria l  cou rt improperly requ i red h im to 

prove prejud ice in order to sanct ion VMMC for its Loudon vio lations .  VMMC 

argues that prior case law estab l ishes that the moving party bears the bu rden of 

demonstrat ing prejud ice to support a sanction . 

We review a tria l  cou rt's decis ion regard i ng sanct ions for d iscovery 

vio lat ions for abuse of d iscretion .  Magana v.  Hyunda i  Motor Am . ,  1 67 Wn .2d 570 , 

582-83 , 220 P . 3d 1 9 1 (2009) . A tria l  cou rt abuses its d iscret ion if its decis ion is 

man ifestly un reasonable or based on untenable g rounds or untenable reasons .  

J . K. by Wolf v .  Bel levue Sch . D ist. No .  405 , 20 Wn . App .  2d 291 , 303 , 500 P . 3d 
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1 38 (202 1 ) .  We review de nova whether a tria l  cou rt app l ied the correct lega l  

standard i n  assess ing sanct ions for a d iscovery vio lation . kl at 303 .  A tria l  cou rt's 

decis ion is an abuse of d iscret ion if based on an i ncorrect lega l  standard or the 

facts do not meet the requ i rements of the correct lega l  standard .  In re Marriage 

of L itt lefie ld , 1 33 Wn .2d 39 ,  47 , 940 P .2d 1 362 ( 1 997) . 

I n  Sm ith , the p l u ra l ity op in ion concl uded that rather than presuming 

prejud ice ,  a p la i ntiff must prove prej ud ice for sanct ions d ue to Loudon vio lations :  

In  our  view, the more reasonab le approach is for the tria l  cou rt to 
determ ine ,  on the basis of the particu lar  c i rcumstances before it ,  
whether the p la i ntiff suffered actual p rej ud ice from defense 
counse l 's proh ib ited ex parte contact with a nonparty treat ing 
phys ic ian or the physic ian 's counsel and to impose a remedy that is 
appropriate to the deg ree of prej ud ice .  

1 70 Wn .2d a t  672 . Th is wou ld requ i re the  moving party to  show actual harm from 

the vio lation . kl The p l u ra l ity reasoned , " [ i ]t makes sense for the moving party to 

carry the bu rden of proof on th is issue because that party has the g reatest 

i nterest in perce ivi ng and defend ing aga inst proh ib ited ex parte contact between 

oppos ing counsel and a nonparty treat ing phys ician . "  kl 

Snyder notes correctly that two just ices i n  Sm ith found no Loudon vio lat ion 

and d id not reach the issue of the proper bu rden of proof. Sm ith , 1 70 Wn .2d at 

674-77 (Fa i rhu rst, J . ,  concu rring , jo i ned by Madsen , J . ) .  And fou r  j ust ices 

concu rred that there was a Loudon vio lation , but d issented as to the correct 

bu rden . kl at 678-79 (C . Johnson , concu rri ng i n  part and d issent ing i n  part) . The 

d issenti ng j udges reasoned that the p la i ntiff "has the least contro l  over preventi ng 
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the harm to beg i n  with , "  so when there is a vio lation , the remedy is to g rant a new 

tria l . I d .  at 678-79 .  

The Sm ith p l u ra l ity op in ion , however, cites to severa l Court of  Appeals 

cases that look to demonstrated prejud ice as beari ng on sanct ions for Loudon 

vio lations .  1 70 Wn .2d at 67 1 -72 (citi ng the same case below, Sm ith v .  

Orthoped ics I ntern . ,  Ltd . ,  1 49 Wn . App .  337 ,  343 ,  203 P . 3d 1 066 (2009) ; Ford v .  

Chapl i n ,  6 1  Wn . App .  896 , 899 , 8 1 2  P .2d 532 ( 1 99 1 ) ;  and  Rowe v.  Vaagen Bros . 

Lumber, I nc . , 1 00 Wn . App .  268 , 278-80 , 996 P .2d 1 1 03 (2000)) . I n  each of 

these cited cases , the court cons idered prej ud ice without exp l icitly stat ing that 

the p la i ntiff bore the burden to show it . I n  Rowe , the court held the redact ion of 

certa i n  portions of tria l  test imony after a Loudon vio lat ion was not an effective 

cu re for i nherent prejud ice that had a l ready occu rred . 1 00 Wn . App .  at 278-80 .  I n  

Ford ,  counsel for the party who had suffered the Loudon vio lat ion had not 

exp lored the commun icat ion at tria l , "even by way of an offer of proof to preserve 

the issue for appea l , "  and no deposit ion was i n  the record , so there was no basis 

for comparing test imony after the ex parte contact .  61 Wn . App .  at 899 . Thus ,  the 

court held although there was error, it was harm less where the record d id not 

perm it determ ination of "whether the ex parte contact materia l ly prejud iced the 

p la i ntiff's case . "  kl_ And i n  Sm ith , the Supreme Court ag reed with the Court of 

Appeals that "there are c i rcumstances where such a vio lat ion does not affect the 

fundamenta l  fa i rness or outcome of a tria l . "  1 70 Wn .2d at 672 . 
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A d iscovery sanct ion "shou ld be proport ional  to the d iscovery vio lation and 

the c i rcumstances of the case . "  Magana ,  1 67 Wn .2d at 590 .  When the tria l  cou rt 

chooses one of the harsher remed ies a l lowable under CR 37(b) , it must be 

apparent from the record that the tria l  cou rt exp l icitly cons idered whether a lesser 

sanct ion wou ld probably have sufficed , and whether it found that the d isobed ient 

party's refusal to obey a d iscovery order was wi l lfu l or  de l iberate and 

substantia l ly prejud iced the opponent's ab i l ity to prepare for tria l . Bu rnet v .  

Spokane Ambu lance ,  1 3 1 Wn .2d 484 , 494 , 933  P .2d 1 036 ( 1 997) . Sanct ions 

must be "appropriate to advancing the pu rposes of d iscovery . "  Magana ,  1 67 

Wn .2d at 590 . "The pu rposes of sanct ions orders are to deter, to pun ish , to 

compensate and to educate . "  Wash i ngton State Physic ians I ns .  Exch . & Ass 'n  v .  

F isons Corp . .  1 22 Wn .2d 299 ,  356 , 858 P .2d 1 054 ( 1 993) . U nder th is framework, 

the " ' least severe sanction that wi l l  be adequate to serve the pu rpose of the 

particu lar  sanction ' " shou ld be imposed , but it must not be so m i n imal  that the 

pu rpose of d iscovery is underm ined and it " 'shou ld i nsure that the wrongdoer 

does not profit from the wrong . ' " Magana ,  1 67 Wn .2d at 590 (quoti ng F isons ,  

1 22 Wn .2d at 355-56) . 

As a Loudon vio lat ion is a type of d iscovery v io lation , we see no basis for 

crafting a d ifferent standard that sh ifts the bu rden to the party that v io lated the 

ru le to prove the absence of some deg ree of prejud ice for every Loudon 
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vio lation . 1 2  The effect of a Loudon vio lat ion wi l l  be h igh ly fact-specific .  The extent 

to which the patient can show prejud ice remains a factor beari ng on the 

appropriate sanct ion and wi l l  depend on when the vio lat ion occu rred , the deg ree 

of the vio lat ion (e . g . ,  send ing one pub l i c  document to the phys ic ian versus 

extens ive meetings and coach ing sess ions with a phys ic ian witness) , and the 

stage of l it igation (e . g . ,  p rior to any deposit ions or m id-tria l ) . 

We therefore conclude that the party v io lati ng Loudon does not bear the 

bu rden of estab l ish ing that the vio lat ion d id not resu lt i n  p rej ud ice .  Th is standard 

is i n  accord with other types of v io lat ions and enab les the tria l  cou rt ,  who is i n  the 

best posit ion to assess the deg ree of prejud ice ,  to determ ine the appropriate 

sanct ion i n  its d iscretion . 

A majority of the panel havi ng determ ined that on ly the forego ing portion 

of th is op in ion wi l l  be pri nted i n  the Wash ington Appe l late Reports and that the 

remainder sha l l  be fi led for pub l ic  record pursuant to RCW 2 . 06 . 040 ,  it is so 

ordered . 

1 2  We reject Snyder's suggestion that rather than treat a Loudon vio lat ion as a d iscovery 
vio lation ,  we shou ld instead treat it as a breach of fid uciary duty and ,  therefore ,  p lace the burden 
on the breach ing  party to show lack of prejud ice. The cases that Snyder cites are from d ifferent 
contexts and are inapposite .  See, e .g . , Ku rb itz v .  Ku rbitz ,  77 Wn.2d 943 ,  946 , 468 P.2d 673 
( 1 970) (decl i n i ng  to p lace burden on former c l ient a l leg i ng  attorney had a confl ict of in terest to 
show attorney actua l ly  possessed confident ia l  information) ;  End icott v. Sau l ,  1 42 Wn . App. 899 ,  
922 , 1 76 P . 3d 560 (2008) (g ift rec ip ient has burden to prove g ift was not product of undue 
i nfl uence if recip ient has confident ia l  or fid uciary re lationsh ip  with donor) ; Safeco I ns .  v. But ler , 
1 1 8 Wn .2d 383,  390-9 1 , 823 P .2d 499 ( 1 992) ( i nsurer, who has "quasi-fid uciary" re lationsh ip  to 
i nsured , has burden of prov ing its bad fa ith conduct d id not harm insured) .  
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1 1 1 .  Qual ity I mprovement (QI) Privi lege 

The comm iss ioner g ranted Snyder perm ission to brief "whether and to 

what extent a Q I  comm ittee member's partic ipation in the l it igation precl udes the 

hospita l 's assert ion of the QI privi lege . "  H is brief ph rases the issue as " [w]hether 

documents provided to a Q I  comm ittee that do not reflect the ' i n ner worki ngs'  of 

the comm ittee are protected from d iscovery when defendant has not screened Q I  

members from partic ipants i n  l it igation over the care at issue?" Snyder contends 

that Q I  comm ittee members were not screened from l it igation and defense 

counse l ,  and therefore ,  VMMC waived its Q I  privi lege and cou ld not properly 

withhold records .  VMMC argues that the QI immun ity is "un-waivab le" and that 

the court properly den ied Snyder's request for prod uct ion of Q I -protected 

materia ls .  

Every hosp ita l must mainta in  a Q I  p rog ram ,  incl ud i ng a Q I  comm ittee with 

"the respons ib i l ity to review the services rendered in the hosp ita l . . .  in order to 

improve the qua l ity of med ical care of patients and to prevent med ical 

ma lpractice . "  RCW 70 .4 1 .200(1 ) (a) . The QI comm ittee "oversee[s] and 

coord i nate[s] the qua l ity improvement and med ical ma lpractice prevent ion 

prog ram and shal l  ensure that i nformat ion gathered pu rsuant to the prog ram is 

used to review and to revise hosp ita l pol icies and proced u res . "  RCW 

70 .4 1 .200(1  ) (a) . 

"To ensure a cand id d iscuss ion about the qua l ity of hea lth care by 

hospita ls ,  the leg is latu re sh ie lded from d iscovery a hospita l 's  qua l ity review 
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comm ittee records . "  Lowy v.  PeaceHealth , 1 74 Wn .2d 769 ,  775 ,  280 P . 3d 1 078 

(20 1 2) .  Thus ,  documents "created specifica l ly for, and co l lected and mainta ined 

by, a qua l ity improvement comm ittee are not subject to d isclosure . . .  or 

d iscovery or i ntrod uction i nto evidence in any civi l action . "  RCW 70 .4 1 .200(3) . As 

"the majority of records a hosp ita l creates m ight be somehow re lated to the 

qua l ity of care it p rovides , "  the exemption i n  RCW 70 .4 1 .200(3) "serves as a 

leg is lative l im it on the protect ion and prevents a hosp ita l from 'funne l i ng  records 

th rough its [Q I ]  comm ittee' to prevent d isclosure . "  Seattle Ch i l d ren 's Hosp. v .  

King County. 1 6  Wn . App .  2d 365,  375 , 483 P . 3d 785 (2020) (quoti ng Fel lows v. 

Moyn i han , 1 75 Wn .2d 64 1 ,  655 , 285 P . 3d 864 (20 1 2)) . Th is protect ion i ncl udes 

on ly "documents created as part of the i nner worki ngs of the comm ittee" and 

does not i nc lude i nformation that merely "goes i nto or comes out of the [Q I ]  

comm ittees . " �. 1 74 Wn .2d at  787 (emphasis added) .  

Snyder's argument stems from Youngs.  I n  Youngs,  defendants argued 

that because the QI statute requ i red them to co l lect i nformation concern ing the i r  

patients' negative hea lth care outcomes and  protected that i nformation from 

d iscovery,  the Loudon ru le cou ld not be app l ied to prevent them from 

commun icati ng with hosp ita l employees . Youngs , 1 79 Wn .2d at 668-69 .  The 

court d isag reed , noti ng fi rst that the QI requ i rements and privi lege and Loudon 

"have coexisted , apparently successfu l ly ,  for over 25 years . "  ill at 669 .  The 

sol ut ion described by the Youngs court was not to override Loudon and a l low ex 

27 

A-027 



No .  83526-2- 1/28 

parte contact with nonparty hosp ita l employee witnesses , but to screen QI  

comm ittee members from defense counse l :  

The  Q I  statute precl udes restrict ions on commun ications between a 
hospita l 's Q I  comm ittee and its phys ic ians ,  but the comm ittee 
members can be screened from defense counsel in a malpractice 
action .  Such screen ing wi l l  p reserve Loudon 's protect ions for 
patient-p la i ntiffs ,  wh i le also a l lowing hosp ita ls to meet statutory 
requ i rements for qua l ity improvement .  Th is screen i ng preserves the 
i nteg rity of the QI process , a l lowing the QI comm ittee to meet its 
statutory requ i rement to co l lect and mainta in  i nformation 
"specifica l ly for" QI pu rposes . 

Youngs,  1 79 Wn .2d at 669 . 

Accord ing to Snyder ,  VMMC d id not screen GMO Dr .  G lenn ,  from th is 

l it igation or from defense counse l .  1 3  VMMC's priv i lege log shows Dr. Glenn as a 

partic ipant i n  a Q I  comm ittee meet ing on Ju ly 23 ,  20 1 8 .  Yet Dr .  G lenn also met 

ex parte with Dr .  Chew, a long with Dr .  Chew's counse l ,  after the l it igation 

commenced . VMMC's witness l ist a lso i ncl uded "M ichael G lenn ,  M D  and/or 

cu rrent VMMC Representative . "  Thus ,  Snyder contends ,  VMMC cannot assert 

any Q I  privi lege i n  th is case . VMMC responds that there is no evidence that Dr .  

Glenn provided any Q I -protected i nformat ion to Dr .  Chew or had any i nfl uence on 

h is later test imony. Dr .  Glenn provided a declaration attesting that h is 20 to 30 

m i nute meet ing with Dr .  Chew and h is counsel was l im ited to exp la in ing  why Dr .  

1 3  I n it ia l ly ,  Snyder a lso asserted that VMMC d id not  screen its r isk manager, Pat 
N ish i kawa, and that N ish i kawa was pass ing in formation between the QI comm ittee and l it igat ion 
counsel .  But  the only evidence i n  the record on th is point ,  the declaration of VMMC D i rector of 
Risk Management Operations Karen Markwith , i nd icates that N ish i kawa was not a partic ipant in 
any QI committee that reviewed the care i n  th is case. 
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Chew had a lawyer separate from VMMC and express ing support ,  and he d id not 

d iscuss the surg ica l case with Dr .  Chew. 

Snyder's waiver argument is overly sweep ing and unava i l i ng . As noted 

above , the pu rpose of the screen ing proposed in Youngs is two-fold : to ensure 

hosp ita ls can meet their  statutory requ i rements under the Q I  statute , and also to 

preserve Loudon protect ions by preventi ng defense counsel from ex parte 

commun icat ions with comm ittee members .  Youngs proposes screen ing as a 

poss ib le preventative for ex parte commun ications ,  but does not requ i re it u nder 

th reat of waiver of the privi lege .  I f  th is screen ing is not done ,  and the resu lt is a 

Loudon vio lation , then the tria l  cou rt must determ ine the proper remedy based on 

the natu re of the prej ud ice and the particu lar  c i rcumstances . 

We cannot say that a fa i l u re to screen warrants a comp lete waiver of the 

QI privi lege for al l  evidence as to which the privi lege is asserted . On th is record , 

the tria l  cou rt properly upheld VMMC's assertion of the Q I  privi lege and properly 

d id not compel  d isclosure of the documents . 1 4  

IV. Fees on Appeal 

VMMC requests an award of attorney fees " i ncu rred i n  research ing and 

respond ing to Mr. Snyder's requests for re l ief that were not accepted for review. "  

Accord ing to VMMC,  Snyder v io lated RAP 2 .4(a) and fees are warranted under 

1 4  We do not  add ress Snyder's addit ional  arguments that the  tr ial cou rt erred i n  fa i l i ng  to 
order addit ional  prod uction of documents either to h im  or for in camera review, as the g rant of 
d iscretionary review d id  not inc lude those issues. Snyder is not precl uded from chal leng ing  
VMMC's assertion of  Q I  privi lege as to  specific i n formation or documents ,  or from seeking 
sanctions upon a showi ng of prejud ice, if addit ional  i n formation is d iscovered that wou ld  support 
such requests . 
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RAP 1 8 . 9(a) , which a l lows for sanct ions for fa i l u re to comp ly with the Ru les of 

Appe l late Procedu re .  I n  support ,  VMMC cites Pugel v. Monheimer, 83 Wn . App .  

688 ,  693 , 922 P .2d 1 377 ( 1 996) , where Monheimer fa i led to  t imely fi le a cross

appeal but subm itted a brief ass ign i ng error and making c la ims for re l ief i n  

v io lat ion of RAP 2 .4(a) . Pugel  responded to  the c la ims for re l ief i n  h is rep ly brief. 

The court noted that Pugel  cou ld have moved to stri ke the brief, but awarded 

fees because "unquestionab ly Monheimer's v io lat ion of the ru les caused more 

work for Pugel . "  & Snyder c la ims that Pugel is inappos ite because un l i ke the 

party in Puge l ,  he t imely sought review and subm itted a brief add ress ing the 

issues on review "that wi l l  rema in  i n  the case regard less" because of the 

conti nu i ng l it igation . 

VMMC fa i ls  to identify with precis ion the briefi ng that exceeds the issues 

accepted for review. We therefore decl ine to award VMMC the requested fees on 

appea l .  

CONCLUS ION 

We affi rm the tria l  court's conclus ion that the Loudon ru le proh ib ited ex 

parte contact between VMMC and the nonparty physic ians and that the extent to 

which the patient can show prejud ice remains a factor beari ng on the appropriate 

sanction . We fu rther conclude that the fa i l u re to screen a Q I  comm ittee member 

from l it igation does not resu lt i n  automatic waiver of the protect ion afforded to a l l  
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evidence protected from d iscovery under the Q I  statute . F inal ly ,  as th is case is 

here on interlocutory review, we remand to the trial court for fu rther proceedings. 

WE CONCUR:  
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D IVIS ION ONE  

ORDER DENYI NG MOTION 
FOR RECONS IDERATI O N ,  
GRANT ING I N  PART MOTION 
TO PU BL ISH , AN D 
WITH DRAWI NG AN D 
SU BSTITUTI NG OP I N ION 

Respondent M ichael Snyder fi led a motion to reconsider and  a motion to 

pub l ish the opin ion fi led on February 5 ,  2024 , in the above case. Petit ioner Vi rg i n ia 

Mason Med ical  Center (VMMC) also fi led a motion to reconsider. Snyder and 

VMMC fi led responses to each others' motions. The panel has determ ined that the 

motions for reconsideration should be den ied and the motion to pub l ish should be 

g ranted in  part .  The panel has also determ ined that the opin ion i n  the above

entitled case fi led on February 5 ,  2024 should be withd rawn and a substitute 

op in ion be fi led . 

Now, therefore ,  it is hereby 
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ORDERED that the opin ion filed on February 5, 2024 is withdrawn and a 

substitute opin ion published in part shal l be fi led . 

FOR THE COURT: 
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AMENDMENT XIV. C ITIZENSHIP ;  PRIVI LEGES AND . . .  , USCA CONST Amend . . . .  

United States Code Annotated 

Constitution of the United States 

Annotated 

Amendment XIV. Citizenship; Privileges and Immunities ;  Due Process; Equal Protection; Apportionment of 

Representation; Disqualification of Officers ; Public Debt; Enforcement 

U.S .C.A. Const. Amend. XIV 

AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND IMMUNITIES ; DUE PROCESS ;  EQUAL PROTECTION; 

APPOINTMENT OF REPRESENTATION; DISQUALIFICATION OF OFFICERS ; PUBLIC DEBT; ENFORCEMENT 

Currentness 

Section I .  All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United 

States and of the State wherein they reside . No State shall make or enforce any law which shall abridge the privileges or 

immunities of citizens of the United States ;  nor shall any State deprive any person of life, liberty, or property, without due 

process of law; nor deny to any person within its jurisdiction the equal protection of the laws. 

Section 2. Representatives shall be apportioned among the several States according to their respective numbers, counting the 

whole number of persons in each State, excluding Indians not taxed. But when the right to vote at any election for the choice of 

electors for President and Vice President of the United States, Representatives in Congress, the Executive and Judicial officers 

of a State, or the members of the Legislature thereof, is denied to any of the male inhabitants of such State, being twenty-one 

years of age, and citizens of the United States, or in any way abridged, except for participation in rebellion, or other crime, the 

basis of representation therein shall be reduced in the proportion which the number of such male citizens shall bear to the whole 

number of male citizens twenty-one years of age in such State . 

Section 3. No person shall be a Senator or Representative in Congress, or elector of President and Vice President, or hold any 

office, civil or military, under the United States, or under any State, who, having previously taken an oath, as a member of 

Congress, or as an officer of the United States, or as a member of any State legislature, or as an executive or judicial officer of 

any State, to support the Constitution of the United States, shall have engaged in insurrection or rebellion against the same, or 

given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House, remove such disability. 

Section 4. The validity of the public debt of the United States, authorized by law, including debts incurred for payment of 

pensions and bounties for services in suppressing insurrection or rebellion, shall not be questioned. But neither the United States 

nor any State shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion against the United States, 

or any claim for the loss or emancipation of any slave; but all such debts, obligations and claims shall be held illegal and void. 

Section 5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article. 

<Section I of this amendment is further displayed in separate documents according to subject matter,> 

<see USCA Const Amend. XIV, § I -Citizens> 

<see USCA Const Amend. XIV, § I -Privileges> 

WEST AW © 2025 Thomson Reuters .  No cla im to orig i na l  U . S .  Government Works . 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0 
https://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=NFB54B3D060954484ADA99E4FD6372FEF&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0 
https://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=NE68BB2E0B65511D8983DF34406B5929B&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0 
https://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=NB5BF0C19CCF849B08B144408ED73B416&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0 
https://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=NB5BF0C19CCF849B08B144408ED73B416&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIVS1&originatingDoc=N9EBC60409DFA11D8A63DAA9EBCE8FE5A&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIVS1&originatingDoc=N9EBC60409DFA11D8A63DAA9EBCE8FE5A&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink) 
rmf
Highlight
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<see USCA Const Amend. XIV, § 1 -Due Proc> 

<see USCA Const Amend. XIV, § I -Equal Protect> 

<sections 2 to 5 of this amendment are displayed as separate documents,> 

<see USCA Const Amend. XIV, § 2,> 

<see USCA Const Amend. XIV, § 3 ,> 

<see USCA Const Amend. XIV, § 4,> 

<see USCA Const Amend. XIV, § 5 ,> 

U.S .C .A. Const. Amend. XIV, USCA CONST Amend. XIV 

Current through P.L.  1 1 9-5 . Some statute sections may be more current, see credits for details. 

End of Document © 2025 Thomson Reuters . No claim to original U .S .  Government Works. 
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5/6/25 ,  3 : 3 1  PM RCW 5 .60 .060 :  Who is d isqua l ified-Privi leged commun ications.  

RCW 5.60.060 

Who is d isq ual ified-Priv i leged com m u n ications.  

( 1 ) A spouse or domestic partner sha l l  not be  examined for or against h is  or her  spouse or domestic 

partner, without the consent of the spouse or domestic partner; nor can either du ring marriage or du ring the 

domestic partnersh ip  or afterward ,  be without the consent of the other, examined as to any commun ication 

made by one to the other du ring the marriage or the domestic partnersh ip .  But th is exception sha l l  not app ly 

to a civ i l  act ion or proceed ing by one against the other, nor to a crim ina l  act ion or proceed ing for a crime 

comm itted by one against the other, nor to a crim i na l  act ion or proceed ing agai nst a spouse or domestic 

partner if the marriage or the domestic partnersh ip  occurred subsequent to the fi l i ng of formal  charges against 

the defendant ,  nor to a crim ina l  action or proceed ing for a crime committed by said spouse or domestic 

partner against any ch i ld  of whom said spouse or domestic partner is the parent or guard ian ,  nor to a 

proceed ing under chapter 71 .05 or 71 .09 RCW: PROVI DED ,  That the spouse or the domestic partner of a 

person sought to be deta i ned under chapter 71 .05 or 71 .09 RCW may not be compel led to testify and sha l l  

be so i nformed by the court prior  to be ing ca l led as a witness . 

(2)(a) An attorney or counselor sha l l  not , without the consent of h is  or her c l ient ,  be examined as to 

any commun ication made by the cl ient to h im or her, or h is  or her advice g iven thereon i n  the course of 

profess iona l  employment .  

(b) A parent or guard ian of a minor ch i ld  arrested on a crim i na l  charge may not be examined as to a 

commun ication between the ch i ld  and h is  or her attorney if the commun ication was made i n  the presence of 

the parent or guard ian .  This privi lege does not extend to commun ications made prior  to the arrest. 

(3) A member of the clergy, a Christian Science practit ioner l i sted in the Christian Science Journa l ,  or 

a priest sha l l  not, without the consent of a person making the confession or sacred confidence ,  be examined 

as to any confess ion or sacred confidence made to him or her in his or her profess iona l  character, i n  the 

course of d iscip l i ne enjo i ned by the church to wh ich he or she be longs .  

(4) Subject to the l im itat ions under RCW 71 .05.21 7 (6)  and (7) , a physic ian or surgeon or osteopath ic 

physic ian or surgeon or ped iatric  physic ian or surgeon sha l l  not ,  without the consent of h is  or her pat ient ,  be 

exami ned i n  a civi l act ion as to any i nformat ion acqu i red i n  attend ing such pat ient ,  wh ich was necessary to 

enable h im or her to prescri be or act for the patient ,  except as fo l l ows : 

(a) I n  any jud ic ia l  proceed i ngs regard ing a ch i ld 's i nj u ry, neglect ,  or sexual abuse or the cause thereof; 

and 

(b) N i nety days after fi l i ng an action for persona l  i nj u ries or wrongfu l death , the cla imant sha l l  be 

deemed to waive the physic ian-patient priv i lege.  Waiver of the physic ian-patient priv i lege for any one 

physic ian or cond it ion constitutes a waiver of the privi lege as to al l  physic ians or condit ions ,  subject to such 

l im itat ions as a court may impose pursuant to court ru les .  

(5) A publ ic officer shal l  not be examined as a witness as to commun ications made to h im or her in 

offic ia l  confidence ,  when the publ ic i nterest wou ld suffer by the d isclosure .  

(6)(a) A peer supporter sha l l  not , without consent o f  the  peer support services reci p ient making the 

commun ication ,  be compel led to testify about any commun ication made to the peer supporter by the peer 

support services recip ient wh i le  receivi ng ind iv idua l  or g roup serv ices.  The peer supporter must be 

des ignated as such by their employing agency prior to provid ing peer support services . The privi lege on ly 

app l ies when the commun ication was made to the peer supporter wh i le  act ing i n  h is  or her capacity as a peer 

supporter. The privi lege appl ies regard less of whether the peer support services reci p ient is an employee of 

the same agency as the peer supporter. Peer support services may be coord inated or des ignated among fi rst 

responder agencies pursuant to chapter 1 0.93 RCW, i nterlocal agreement ,  or other s im i lar  provis ion , 

provided however that a written agreement is not requ i red for the privi lege to apply. The privi lege does not 

apply if the peer supporter was an i n it ia l  respond ing fi rst responder, department of correct ions staff person , or 

ja i l  staff person ; a witness ; or a party to the incident wh ich prompted the del ivery of peer support serv ices to 

the peer support services recip ient .  
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(b) For purposes of this section :  

( i )  "F i rst responder" means:  

(A) A law enforcement officer; 

RCW 5 .60 .060 :  Who is d isqua l ified-Privi leged commun ications.  

(B) A l im ited authority law enforcement officer; 

(C) A fi refighter; 

(D) An emergency serv ices d ispatcher or recordkeeper; 

(E) Emergency med ica l  personne l ,  as l i censed or certified by this state ; 

(F) A member or former member of the Wash ington nationa l  guard acti ng i n  an emergency response 

capacity pursuant to chapter 38.52 RCW; or 

(G) A coroner or medica l  exam iner, or a coroner's or med ica l  exam iner's agent or employee . 

( i i )  "Law enforcement officer" means a genera l  authority Wash ington peace officer as defi ned i n  RCW 

1 0.93.020 . 

( i i i )  "L im ited authority law enforcement officer" means a l im ited authority Wash i ngton peace officer as 

defi ned in RCW 1 0.93.020 who is employed by the department of correct ions ,  state parks and recreation 

comm iss ion , department of natu ra l  resources , l iquor  and cannabis board , or Wash ington state gambl ing 

comm iss ion . 

(iv) "Peer support services reci p ient" means:  

(A) A fi rst responder; 

(B) A department of correct ions staff person ; or 

(C) A ja i l  staff person . 

(v) "Peer supporter" means:  

(A) A fi rst responder, ret i red fi rst responder, department of correct ions staff person , or ja i l  staff person 

or a civi l i an  employee of a fi rst responder entity or agency, local ja i l ,  or  state agency who has received 

tra i n i ng to provide emotiona l  and mora l  support and serv ices to a peer support services recip ient who needs 

those services as a resu l t  of an incident or i ncidents in which the peer support serv ices recip ient was i nvolved 

wh i le  act ing in his or her offic ia l  capacity or to deal with other stress that is impact ing the peer support 

services recip ient's performance of offic ia l  duties ; or 

(B) A nonemployee who has been des ignated by the fi rst responder entity or agency, loca l  ja i l ,  or  state 

agency to provide emotiona l  and mora l  support and counsel ing to a peer support services recip ient who 

needs those services as a resu l t  of an incident or i ncidents i n  which the peer support services recip ient was 

i nvolved wh i le  acti ng in h is  or her offic ia l  capacity. 

(7) A sexual assau lt advocate may not, without the consent of the victim ,  be examined as to any 

commun ication made between the vict im and the sexual assau lt advocate . 

(a) For pu rposes of th is section ,  "sexual assault  advocate" means the employee or vo l unteer from a 

commun ity sexual assault  program or underserved populat ions provider, v ict im ass istance un it ,  program ,  or 

association ,  that provides i nformation ,  med ica l  or legal advocacy, counse l i ng ,  or support to victims of sexual 

assau lt ,  who is des ignated by the v ict im to accompany the victim to the hospital or other health care faci l i ty 

and to proceed ings concern ing the a l leged assault ,  i nc lud ing po l i ce and prosecut ion i nterviews and court 

proceed i ngs .  

(b)  A sexual assau lt advocate may d isclose a confident ia l  commun ication without the consent of the 

vict im if fa i l u re to d isclose is l i kely to resu l t  i n  a clear, imm i nent risk of serious physical i nj u ry or death of the 

vict im or another person . Any sexual assau lt advocate part ic i pati ng i n  good fa ith i n  the d isclos ing of records 

and commun ications under th is sect ion sha l l  have immun ity from any l iab i l ity, civi l ,  crim ina l ,  or  otherwise , that 

m ight resu lt from the action .  I n  any proceed ing ,  civ i l  or crim ina l ,  aris ing out of a d isclosure under th is section ,  

t he  good fa ith o f  the  sexual assau lt advocate who d isclosed the  confident ia l  commun ication sha l l  be 

presumed . 

(8) A domestic v io lence advocate may not, without the consent of the victim ,  be examined as to any 

commun ication between the victim and the domestic v io lence advocate . 

(a) For pu rposes of th is section ,  "domestic v io lence advocate" means an employee or supervised 

vo lunteer from a commun ity-based domestic v io lence program or human serv ices program that provides 

i nformation ,  advocacy, counse l i ng ,  cris is i ntervention ,  emergency she lter, or support to victims of domestic 
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vio lence and who is not employed by, or under the d i rect supervis ion of, a law enforcement agency, a 

prosecutor's office ,  or the ch i ld  protective services sect ion of the department of ch i l d ren ,  youth , and fam i l ies 

as defi ned in RCW 26.44.020 . 

(b) A domestic v io lence advocate may d isclose a confidentia l  commun ication without the consent of 

the vict im if fa i l u re to d isclose is l i ke ly to resu lt i n  a clear, imm inent risk of serious physical i nj u ry or death of 

the vict im or another person . This sect ion does not re l ieve a domestic v io lence advocate from the 

requ i rement to report or cause to be reported an incident under RCW 26.44.030( 1 ) or to d isclose re levant 

records re lati ng to a ch i ld  as requ i red by RCW 26.44.030( 1 5) . Any domestic v io lence advocate partici pati ng i n  

good fa ith i n  the  d isclos ing of  commun ications under  th i s  subsect ion is immune from l iab i l i ty, civi l ,  crim ina l ,  or  

otherwise , that m ight resu l t  from the action .  I n  any proceed ing ,  civ i l  or  crim ina l , aris ing out of a d isclosure 

under th is subsection ,  the good fa ith of the domestic v io lence advocate who d isclosed the confidentia l  

commun ication sha l l  be presumed . 

(9) A mental health counselor, independent cl i n i ca l  social worker, or marriage and fam i ly therapist 

l i censed under chapter 1 8.225 RCW may not d isclose , or be compel led to testify about , any i nformation 

acqu i red from persons consu lt ing the i nd iv idua l  i n  a profess iona l  capacity when the i nformation was 

necessary to enable the ind iv idua l  to render profess iona l  services to those persons except: 

(a) With the written authorizat ion of that person or, in the case of death or d isab i l ity, the person's 

persona l  representative ; 

(b) If the person waives the privi lege by bring ing charges against the mental health counse lor  l i censed 

under chapter 1 8.225 RCW; 

(c) I n  response to a subpoena from the secretary of hea lth . The secretary may subpoena on ly records 

re lated to a compla int or report under RCW 1 8. 1 30.050 ; 

(d) As requ i red under chapter 26.44 or 74.34 RCW or RCW 71 .05.21 7 (6) or (7) ; or 

(e)  To any i nd iv idua l  if the mental hea l th counselor, independent cl i n ical soc ia l  worker, or marriage and 

fami ly  therapist l i censed under chapter 1 8.225 RCW reasonably be l ieves that d isclosure wi l l  avo id or 

m in im ize an imm inent danger to the hea l th or safety of the ind iv idua l  or any other ind ividua l ; however, there is 

no obl igat ion on the part of the provider to so d isclose . 

( 1 0) An ind iv idua l  who acts as a sponsor provid ing gu idance ,  emotiona l  support ,  and counse l i ng  i n  an 

i nd iv idua l ized manner to a person part ic i pat ing i n  an a lcohol  or d rug add ict ion recovery fel l owsh ip  may not 

testify i n  any civ i l  act ion or proceed ing about any commun ication made by the person part ic i pat ing i n  the 

add ict ion recovery fe l lowsh ip  to the ind iv idua l  who acts as a sponsor except with the written authorizat ion of 

that person or, in the case of death or d isab i l i ty, the person's personal  representative . 

( 1 1 ) (a) Neither a un ion representative nor an employee the un ion represents or has represented sha l l  

be examined as to , or be requ i red to d isclose , any commun ication between an employee and un ion 

representative or between un ion representatives made i n  the course of  un ion representat ion except: 

(i) To the extent such examination or d isclosure appears necessary to prevent the comm ission of a 

crime that is l i kely to resu lt i n  a clear, imm inent risk of serious physical i nj u ry or death of a person ;  

( i i )  In  actions ,  civ i l  or  crim ina l ,  i n  wh ich the represented employee is accused of a crime or assau lt or 

battery ;  

( i i i )  I n  act ions ,  civ i l  or  crim ina l , where a un ion member is a party to the action ,  the un ion member may 

obta in  a copy of any statement previously g iven by that un ion member concern ing the subject matter of the 

act ion and may e l icit test imony concern i ng such statements . The right of the un ion member to obta in  such 

statements , or the un ion member's possess ion of such statements , does not render them d iscoverable over 

the object ion of the un ion member; 

( iv) In actions ,  regu latory, civi l ,  or  crim ina l , agai nst the un ion  or its affi l i ated , subord inate , or parent 

bodies or the i r  agents; or 

(v) When an adm ission of, or i ntent to engage in ,  crim ina l  conduct is  revealed by the represented 

un ion member to the un ion representative . 

(b) The priv i lege created i n  th is subsect ion ( 1 1 )  does not apply to any record of commun ications that 

wou ld  otherwise be subject to d isclosure under chapter 42.56 RCW. 
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(c) The privi lege created in this subsect ion ( 1 1 )  may not i nterfere with an employee's or un ion 

representative's appl icable statutory mandatory report ing requ i rements , i nc lud ing but  not l im ited to  duties to 

report in chapters 26.44, 43 . 1 0 1 ,  and 7 4.34 RCW. 

(d) For pu rposes of th is subsection :  

( i )  "Employee" means a person represented by  a certified or recogn ized un ion regard less of  whether 

the employee is a member of the un ion .  

( i i )  "Un ion" means any lawfu l organ izat ion that has  as  one of  its primary pu rposes the  representat ion 

of employees i n  the ir  employment re lat ions with employers ,  i ncl ud ing without l im itat ion labor organ izations 

defi ned by 29 U . S .C .  Sec. 1 52(5) and 5 U . S .C .  Sec. 7 1 03(a) (4) , representatives defi ned by 45 U .S .C .  Sec.  

1 5 1 ,  and barga in ing representatives defi ned i n  RCW 41 .56.030 , and employee organ izations as defi ned in 

RCW 288.52.020 , 41 .59.020 , 41 .80.005 , 41 .76.005 , 47.64.01 1 , and 53. 1 8.01 0 . 

( i i i )  "Un ion  representat ion" means act ion by a un ion on behalf of one or more employees it represents 

in regard to the ir  employment re lat ions with employers ,  i ncl ud ing personne l  matters , g rievances , labor 

d isputes , wages , rates of pay, hours of employment ,  cond it ions of work, or co l lective barga in i ng .  

(iv) "Un ion representative" means a person authorized by a un ion  to  act for the  un ion i n  regard to 

un ion representation .  

(v) "Commun ication" i ncl udes any  ora l ,  written ,  or e lectron ic  commun ication or document conta in i ng 

such commun ication .  

[ 2024 c 295 s 6 ; 2023 c 202 s 2 . Prior: 2020 c 302 s 1 1 3 ; 2020 c 42 s 1 ; 201 9 c 98 s 1 ; 201 8 c 1 65 s 1 ; 

prior : 201 6 sp.s. c 29 s 402 ; 201 6 sp.s. c 24 s 1 ; 201 2 c 29 s 1 2 ; 2009 c 424 s 1 ; 2008 c 6 s 402 ; 2007 c 

472 s 1 ; prior: 2006 c 259 s 2 ; 2006 c 202 s 1 ; 2006 c 30 s 1 ; 2005 c 504 s 705 ; 2001 c 286 s 2 ; 1 998 c 72 s 

1 ; 1 997 c 338 s 1 ; 1 996 c 1 56 s 1 ; 1 995 c 240 s 1 ; 1 989 c 271 s 301 ; prior :  1 989 c 1 0  s 1 ; 1 987 c 439 s 1 1 ; 

1 987 c 21 2 s 1 501 ; 1 986 c 305 s 1 01 ; 1 982 c 56 s 1 ; 1 979 ex.s. c 21 5 s 2 ; 1 965 c 1 3  s 7 ; Code 1 88 1  s 392 ; 

1 879 p 1 1 8  s 1 ; 1 877 p 86 s 394; 1 873 p 1 07 s 385 ; 1 869 p 1 04 s 387 ; 1 854 p 1 87 s 294; RRS s 1 2 1 4 . Cf. 

1 886 p 73 s 1 . ]  

NOTES : 

Rules of court: Cf CR 43(g). 

Effective date-2024 c 295 s 6: "Sect ion 6 of this act is necessary for the immediate preservation 

of the pub l ic  peace , health , or safety, or support of the state government and i ts existi ng pub l ic  institutions ,  

and takes effect immed iately [March 26 ,  2024] . "  [ 2024 c 295 s 7 . ]  

F ind ings-2023 c 202 : "The leg is lature fi nds that: 

( 1 ) Labor un ions have fiduciary duties to act on behalf of the employees they represent i n  regard 

to employment re lat ions with pub l ic-sector and private-sector employers ,  inc lud ing personne l  matters , 

g rievances , labor d isputes , wages, rates of pay, hours of employment ,  condit ions of work, and co l lective 

barga in ing .  

(2) The d ischarge of  those duties fosters industria l  peace , human d ign ity, and the conti nued 

improvement of the employment re lat ionsh ip ,  with benefits to employees , employers ,  and the genera l  pub l ic .  

(3)  The effective d ischarge of those duties depends on employees' confidence that the i r  

confident ia l  commun ications with the i r  un ion representatives i n  the  course of  un ion representat ion wi l l  be 

protected against d isclosure ,  and that un ions'  i nterna l  de l i berat ions concern ing the ir  representat ional  duties 

be protected against d isclosure so that un ions may engage i n  the balanci ng that is  necessary to carry out 

their duty to al l  members .  

(4) To effectuate the pub l ic  po l i cy favori ng effective co l lective barga in ing ,  it is necessary to  protect 

confident ia l  un ion-employee commun ications i n  the course of un ion representat ion agai nst d isc losure ,  except 

in the rare ci rcumstances where d isclosure appears necessary to prevent i nj u ry from a crime or when legal 
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https://leg.wa.gov/CodeReviser/documents/sessionlaw/1986c305.pdf?cite=1986%20c%20305%20s%20101
https://leg.wa.gov/CodeReviser/documents/sessionlaw/1982c56.pdf?cite=1982%20c%2056%20s%201
https://leg.wa.gov/CodeReviser/documents/sessionlaw/1979ex1c215.pdf?cite=1979%20ex.s.%20c%20215%20s%202
https://leg.wa.gov/CodeReviser/documents/sessionlaw/1965c13.pdf?cite=1965%20c%2013%20s%207
https://leg.wa.gov/CodeReviser/Pages/session_laws.aspx?cite=1879%20p%20118%20s%201
https://leg.wa.gov/CodeReviser/Pages/session_laws.aspx?cite=1877%20p%2086%20s%20394
https://leg.wa.gov/CodeReviser/Pages/session_laws.aspx?cite=1873%20p%20107%20s%20385
https://leg.wa.gov/CodeReviser/Pages/session_laws.aspx?cite=1869%20p%20104%20s%20387
https://leg.wa.gov/CodeReviser/Pages/session_laws.aspx?cite=1854%20p%20187%20s%20294
https://leg.wa.gov/CodeReviser/Pages/session_laws.aspx?cite=1886%20p%2073%20s%201
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cla ims are brought in formal  proceed i ngs against un ions .  The creat ion of a un ion-employee privi lege is 

accord i ng ly i n  the best i nterests of the state of Wash ington . "  [ 2023 c 202 s 1 . ]  

Effective dates-201 6 sp.s. c 29 :  See note fo l l owing RCW 71 .05.760 . 

Short title-Right of action-201 6 sp.s. c 29:  See notes fo l l owing RCW 71 .05.01 0 . 

Part head ings not law-Severab i l ity-2008 c 6 :  See RCW 26.60.900 and 26.60.901 . 

l ntent-2006 c 259 : "The leg is lature i ntends,  by amending RCW 5.60.060 , to recogn ize that 

advocates he lp  domestic v io lence victims by g iv ing them the support and counsel i ng  they need to recover 

from the i r  abuse, and by provid ing resources to ach ieve protect ion from fu rther abuse. Without assurance 

that commun ications made with a domestic v io lence advocate wi l l  be confidentia l  and protected from 

d isclosure ,  v ictims wi l l  be deterred from confid ing openly or seeking i nformation and counse l i ng ,  resu lt ing i n  a 

fa i l u re to rece ive vital advocacy and support needed for recovery and protect ion from abuse. But i nvest igative 

or prosecutoria l  funct ions performed by ind iv idua ls who assist v ict ims in the crim i na l  legal system and in other 

state agencies are d ifferent from the advocacy and counse l i ng  funct ions performed by advocates who work 

under the auspices or supervis ion of a commun ity v ict im serv ices program .  The leg is lature recogn izes the 

important ro le p layed by ind iv idua ls who assist v ict ims in the crim ina l  legal system and i n  other state 

agencies , but i ntends that the testimon ia l  privi lege not be extended to i nd iv idua ls who perform an 

i nvest igative or prosecutoria l  function . "  [ 2006 c 259 s 1 . ]  

F ind ings-lntent-Severab i l ity-Appl ication-Construction-Captions, part head ings, 

subhead ings not law-Adoption of ru les-Effective dates-2005 c 504: See notes fo l l owing RCW 

71 .05.027 . 

A lphabetization-Correction of references-2005 c 504: See note fo l l owing RCW 71 .05.020 . 

Recommendations-Appl ication-Effective date-2001 c 286 : See notes fo l l owing RCW 

71 .09.01 5 . 

Severabi l ity-1 997 c 338 : " I f  any provis ion of th is act or its app l ication to any person or 

ci rcumstance is held i nva l i d ,  the remainder of the act or the app l ication of the provis ion to other persons or 

ci rcumstances is not affected . "  [ 1 997 c 338 s 74. ]  

Effective dates-1 997 c 338 : "Th is act is necessary for the  immed iate preservat ion of  the  pub l ic  

peace , health , or safety, or support of  the state government and its exist ing pub l ic  i nstitutions ,  and takes 

effect Ju ly 1 ,  1 997 ,  except sect ions 1 0 , 1 2 , 1 8 , 24 through 26, 30, 38, and 59 of this act which take effect Ju ly 

1 ,  1 998 . "  [ 1 997 C 338 S 75 . ]  

F ind ing-Evaluation-Report-1 997 c 338 : See note fo l l owing RCW 1 3.40.0357 . 

Severabi l ity-1 989 c 271 : See note fo l lowing RCW 9.94A.51 0 . 

Preamble-Report to legis latu re-Appl icab i l ity-Severabi l ity-1 986 c 305: See notes 

fo l lowing RCW 4. 1 6. 1 60 . 

Severabi l ity-1 982 c 56 : " I f  any provis ion of th is act or its app l ication to any person or 

ci rcumstance is held i nva l i d ,  the remainder of the act or the app l ication of the provis ion to other persons or 

ci rcumstances is not affected . "  [ 1 982 c 56 s 2 . ]  
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Maternal mortality review panel-Attendees and participants: RCW 70.54.450. 

Nonsupport or family desertion, spouse or domestic partner as witness: RCW 26.20.071. 

Optometrist-Client, privileged communications: RCW 18.53.200. 

Psychologist-Client, privileged communications: RCW 18.83. 110. 

Report of abuse of children: Chapter 26.44 RCW 
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